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“POLICE HEADQUARTERS TALKING!” 


Suppose the telephone should ring late tonight. 

‘Police headquarters talking,” says the voice at the other end of the wire. 
“Your place of business has been entered by burglars. They’ve looted your safe: 
Better come down as soon as you can and let us know what they’ve taken.” 

How would you feel about it? 

Discouraged at the prospect of having a heavy loss? 

Or thankful because you owned a Travelers Safe Burglary policy covering 
the stolen valuables and the cost of repairing or replacing the safe? 


Ask a Travelers representative about Burglary Insurance. 


THE TRAVELERS 


—- Oo Tue TRAVELERS INDEMNITY CoMPANY 


Tue TRAVELERS INSURANCE COMPANY 
Tue TRAVELERS Fire INSURANCE COMPANY 


HARTFORD, —-O+ CONNECTICUT 
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These Lawyers Anow 


1 
lL, 


mportant and most carefully directed corporate interests of Amer- 
is Standard Oil of California, Standard Oil of New Jersey, Pullman, 

ad, Postum Cereal Company, Inc., The Texas Company, Trans- 
Inc., Chrysler Corp oration,—-counsel for such interests do not per 
iffecting their clients’ welfare They are the attorneys for such 
DON’T overlook such points. The fact, therefore, that when you 
flairs ol 


THE CORPORATION TRUST: COMPANY’ 


WR oor 


120 Broadway, New York 
Affiliated with 
The Corporation Trust Company Spstem 


1S Exchange Place, Jersey City 
Combined Assets a Million Dollars 


hicago, 112 W. Adams Street Philadelphia, Fidelity-Phila. Bldg 
Pittsburgh. Oliver Bidg Boston, Atlantic Nat'l. Bk. Bldg. 
Washington, 815 15th Street N. W. (Corporation Registration Co.) 
stems Los Angeles, Security Bldg St. Louis, Fed. Com. Trust Bldg. 
om Cleveland, Union Trust Bidg Detroit, Dime Sav. Bank Bldg 
resenta Kansas City, R. A Long Bldg Minneapolis, Security Bldg. 
San Francisco, Mills Bidg Camden, N. J., 828 Market St. 
ion Trust Atlanta, Healey Bidg Albany Agency, 180 State Street 
Portland, Me., 281 St. John St Buffalo Agency, Ellicott Sq Bldg. 


ve all others. Yet its = 
equally effective and The Corporation Trust Company of America 
for even the small- 7 West Tenth Street Wilmington, Delaware 
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America’s Ruling Case Law 


Is to Be Found in 


UNITED STATES SUPREME COURT REPORTS 





The Complete Set of 274 Volumes of Original Official Edition (Reprint) Now Available 
in Compact Form Requiring Only Two Book Case Units 


Tia 


oeeesetathsss rt 


Reduced 


from 


$800. 
to 
$271.26 





$5. 


Down 


$5.0 
Per 
Month 


Nothing like it 
ever offered in 


the history of 


Law Books 


Worth 
the Price 
as Rent 


CAUTION! 


Fitri deere 
tli 


mei ti ce eee sg fF | I2 YEARS 
Siti Pi yey) oe 


paannananan a’ 


ame NN RT 


A verbatim Reprint of every Supreme Court De- 
cision on fine quality Bible paper. Legible print 
from new plates. Official pagination—not “star 
paged,” contained in Two Book Case Units. 


Mail This Coupon Today 





This is the only reprint of the Official Edition. 
Confuse it with any Cheap Edition of Unofficial Reports. 


DELIVERIES NOW BEING MADE 


Annotated 


The most val- 
uable and ex- 
haustive Anno- 
tations to 
United States 
Supreme Court 
Reports are 
contained in 
the Briefs of 
Counsel in this 
Official Edition 
Reprint. 


Think 
of it! 


274 ‘Volumes 
Contained in 
29 Compact 
Books. 

99c Per Vol- 
ume, or 

$271.26 for 274 
Volumes 





Do not 








The Banks Law Publishing Co. 


a ae dedbbsavnaterbeevacequnes 192. 
Deliver to me, carriage paid, a complete set of United States Supreme tion until otherwise advised. 
Court R Official Edition Reprint, consisting of volumes 1 to 274 All 43 delivered under this contract remain the property 
Official Edition, in 29 books, at 99c per official volume, (274x99c= company or your assigns, until same are paid for. In case yr my x 


$271.26). I —- to 
and $5.00 a month un 

Also enter my subscription for advance parts and bound vol of 
the Reports of the United States Supreme Court, to be delivered to me as This order is 
lesued, for which I agree to pay $6.00 per year. Continue my subscrip- 


Ry for said books as follows: $5.00 with order 
entire amount has been paid. 
due and pore. 





OPPS URE PEOCOTCOOCOOCOOCOOOCOCCOOCSCCOCOCOOCOOCOOCOCOCOC OOOO re 


subject to your approval. 
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Accident to Second Section of Tour Train 


‘HE Sec Green Section of the tour train of 
| the Committee on Arrangements and Transporta- 


mm was wrecl he line of Southern Pacific, while 


running fron land to San Francisco, during the 


iufternoon of Sunday, July 29. During a five minute 


stop for some locomotive adjustment it was run 


into from the rear the southbound “Cascade,” the 


fast train of the lin Though the injured train had 
been stopped immediately south of a curve it was in 
full view of the following train for some distance so 
hat the accident was the result of gross negligence on 


he part of the engine crew of the “Cascade.” The 


Railroad Commission, after investigation, censored not 


mly the engineer and fireman of the “Cascade” but 


ilso the ens 


ineer of the injured train, for stopping 


mediately s f a curve, and the rear breakman 
the injured train for not having gone far enough 
ick to properly flag the “Cascade.” The crew of the 


Cascade” knew that the injured train was immediately 


head as the two had been drawn up together at Gerber, 


junction point about sixty miles north of where the 
cident occurre 
The locomotive of the “Cascade” demolished the 


servation car and was derailed on 


ear half of the ol 
p of the wreckage. The two dining cars in the center 
Fortunately 


+ + as | | nal 
he train were also completely wrecked 


few passengers were in the observation car because 
e afternoon was very warm and a few were in the 
ing cars because of the hour 

Several yers and many of the crew were 


: 
everely injured. There have been no fatalities among 


he injured passengers and, so far as the Committee 


o the crew 


OWS, none an 


‘ 


Che injured were removed as speedily as possible 


ospitals at uckle and Woodland. Later some 


the injured were removed to the Southern Pacific 
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Hospital in San Francisco, 
and place at which the accident occurred a wrecking 


In the meantime 


On account of the time 


crew did not arrive for a few hours. 
the Pullman porters and waiters labored heroically to 
remove the wreckage and extricate the injured, under 
the directions of Henry S. Rademacher, Chicago, and 
Major J. Willard Rich, New York. Some of the in- 
jured undobtedly owe their lives to the splendid efforts 
made by these colored men of the crew. 

The most seriously injured passengers were J. H. 
Bridgers, Henderson, N. C., John C. Shea, Dayton, 
Ohio, James F. Kane, Pittsburg, Pa., and Thos. B. 
Cotter, Plattsburgh, N. Y. At this writing Mr. Cotter 
has returned home. Mr. Kane is expected home about 
October Ist. It is expected that Mr. Shea will be dis- 
charged from the hospital by the middle of September 
and Mr. Bridges shortly thereafter. 

The most seriously injured of the employees were 
Clarence Scott, a train secretary on the Chairman’s 
Mr. Scott’: 
injuries were very serious and necessitated an opera- 
The railroad brought his mother from the East 
to be with him and he has now recovered sufficiently 
to expect they can soon be sent to San Diego for a few 
weeks and then returned to their home in Quincy, Illi 
Grace Hoxter’s injuries proved to be less serious 


staff, and Grace Hoxter, a colored maid. 


tion. 


nois. 
than anticipated and it is expected that she will be re 
turned to her home in Chicago by September 15th 

Committees, of which J. Weston Allen was chair- 
man for the first section and Henry S. Rademacher for 
the second, collected a fund for the benefit of the in- 
jured employees. This fund was turned over to the 
Chairman of this Committee for distribution and a 
detailed report will be made when the distribution is 
completed 

Much should be said of the patience, fortitude, and 
cheerfulness displayed by the passengers of the wrecked 
train. All were badly shaken and shocked and many 
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who would not allow themselves to be taken to hos- 
pitals suffered painful injuries Nevertheless, they 
were unanimous in insisting that the itinerary be 
tinued as planned. This wonderful spirit made it pos- 
sible for the party to leave San following 
Monday night on a duplicate of the train, 
without deviation from schedul 


cOotTi- 


1 
rancisco the 


wrecked 


NCIS How_E, 
Chairman ( on Transportation 


The Slater Case and the Presumption of Innocence 


iat one Oscar Slater has accepted the 
)f approximately $30 

ghteen years’ imprison- 
ler now Officially declared 
1 


HE report tl 

British govern 
000 as compensation for 
ment on a conviction for mur 
to have been improperly obtaine 
most comendable phase of Brit 
convicted of the murder of an aged woman in Sx 
land, at a time when no appeal was provided for in 
Scotch law. F hi 


After serving eighteen years of his life 
sentence he was released on parole 


le last November and 
immediately began a fight to es his 

Sir Arthur Conan Doyle and other prominent persons 
assisted him in this struggle. Largely as a result of 
the attention his case attract had passed 
a special act creating a court of criminal appeal fot 
Scotland, and it was in this tribunal that his case was 
finally reviewed. The Scottish Law Review (August 
1928) thus sets forth the principal ground on which 
that court rested its decision 


ments otter 


. 
calls attention to a 


justice. Slater was 


tablish innocence 


lament 


It is in the judge’s charge t the appeal tribunal finds 
the ground for quashing the verdict \part from all speciaities 
and details, we understand that it l low is a fundamental 
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ridicule on the presumption of innocence. ~M like way 
f thinking repud t doctrine | ne 
ne guilty men should escape rather: ma 
1 be ted 


Validity of Idaho Bar Integration Act 


HE validity of the Act providing for an integrated 


bar in Idaho. passed 1923 and iC 192 
was the subject of judicial pronout ecent 
case of In Re Edwards, J ") Pa 665 1S to the de 





Delaware Corporations 


ORGANIZED REPRESENTED 


Assistance to Lawyers in Organization—Maintenance 
of Statutory Local Office—Full and 
Complete Service. 


Digest of Delaware Corporation Laws—Pamphlet on 
Stock Without Par Value free to Lawyers on request 
—Also Forms for Organizing Corporations 





The Best Book on Delaware Corporation Law 


DELAWARE CORPORATIONS AND 
RECEIVERSHIPS 


(Third Edition Including 1927 Amendments) 
by Josiah Marvel 


Full text of law, annotated with all decisions, 
Statutory and Case Law and Rules of Court 
Governing Receiverships of Delaware Corpora 
tions. Also Forms for organizing Delaware 
Corporations. 


Cloth bound 300 pages. 


CORPORATION SERVICE COMPANY 


Delaware Trust Building 900 Market St. 
Wilmington, Delaware 


Price $3.00 Postpaid 











Tel. Wilmington 132 











Florida 


During the past several years a good deal of 
has been invested in Florida by people 
yf the State. 


money 
outside 


Lawyers in various parts ni 
States have clients who wa their 
rights under the Florida 

The Florida Legislature Laws 
from 1920-27 to take care « flux 


of outside 


THE COMPILED GENERAL LAWS 
OF FLORIDA 1927 
ANNOTATED 


capital. 





Is a complete new Official Compilation of all 
the Laws of the State, including those | ssed 


} ‘ nnot 


\ 
by the 1927 Legislature, thoroughly annotate 


notations are a digest of the decisions 


rida and Federal ts construing 
these laws 
SIX VOLUMES—$100.0 I ) 
(Prospectus showing sample pag t request) 


Published and For §$ 


THE ‘HARRISON COMPANY 
Law Book Publishers 
151 Spring Street, N. W. Atlanta, G 
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CURRENT EVENTS 503 


. from the July issue of Insurance Code Committee for Ohio 
= . H' IN. JOHN A. ELDEN, President of the Ohio 


; State Bar Association, has announced the ap 
ittempt to creat rporation by special act, the Com pointment of Mr. Wilbur E. Benoy, 503 Hartman 
missio1 t iuthority of the state bar is vested Building, Columbus, Ohio, as chairman of the newly 
being So far as the created Insurance Code Committee. The appointment 
owe yfession is con f such commitee was recently authorized and carries 
ce f the act as authorizes out the recommendation of the Corporation Code Com 
the ( ee to try charges, ™ittee of the Ohio State Bar Association adopted at 
ad 4 i ec ttee. reporting the annual meeting, held at Cedar Point in July Che 

: Cumnmene Cantal purpose of the committee is to suggest a revision and 
dein iota “tol nai ia recodification of the insurance laws, many otf which are 
ia alias ied , delewation of judicial cower to the auntie and some of which are conflicting . 
eee se er Other members of the committee are as follows 
me Pe ee th, “eS — ot : ne Pes ater ea irry | Bell, Mansfield ; Stanley J. Hiett, loledo 
: — “ue 7. FE. Kinnison, Canton; J. Louis Kohl, Cincinnati ; 
dies: tull review by the \Vm. J. Meyer, Portsmouth; D. F. Mills, Sidney; G. A 


Seceummanes Tl; , see 4 bine: tall ai sa . , . 

up! of the judicial Resek, Lorain; Ian M. Ross, Cleveland: Harry S 
+1 } s —_ "1 . - 

e board, an Wonnell, Hamilton; L. C. Wykoff, Cleveland: C. S 


t ( vering the board Younger, Columbus 
¢ unts that may be Mr. Benoy has made the following statement as 
ide « : nduct of anv per to the undertaking: “It will be the object and purpose 
; iw, these rules are 1f the committee to give conscientious and thorough 
subject nstitut nal inhibition, since the study to a proposed insurance code which may be con 
‘ ward a strative capacity. and as sidered by the coming Legislature; a code which is fair 


ary le clothed under its rule to the insurance interests and the policy holders altke 
~ are A i and which will provide for the proper regulation of the 


gations and return to : * . - 
activities of the companies and the continued preserva 

















the Uy lings and _ conclusions “or? - ‘ ; 
ae e 6 aaa tion of the solvency of the enormous funds now en 
ere empting to give to 3 ht fae 
Mey ate trusted to the keeping of the insurance companies. It 
( . ne ts omcers ar to . 
: Se ol GERD hie is anticipated that the committee will have the matter 
)s take dISClI i I n oO! ini ng t protessional nus . : 3 ’ 
5 , = under consideration for some time before any public 
; a ~. aces ag — So hearings are attempted \ny and all sugestions which 
} erre ; sinicter scip > ()n on : 
- ae resin, caaaats : may assist the committee will be apreciated and given 
1e face ms t e a very short and theo lue consideration.” 
etical Ste¢ ¢ ea 1 self governing Dar — 
But it will d tless come to pass in practice that great — 7 : , 
velate will ss Gin Meciiades wall diane Municipal Court Reorganization in New York 
ys of the ! 1$S101 ind the revisor, powel EORGANIZATION of the Municipal Courts o! 
of the Court : mere safeguard against pos New York so as to provide a more effective ad 
ble error ministration of justice is provided for in a bill approved 
by the Special Calendar Committee of the Appellate 
: a Division of the Supreme Court, First Department, and 
’ , j : nabs , ; . 4 
l Mr. Reed's New S udy in Legal Education adopted with certain changes by the legislature at its 
| ( ' ‘mportance to the recent session. The more important features of the 
A a ? ew volume in the Measure are summarized in the Second Report of the 
$ sail tion being published by the Cas Calendar Committee, dated June 1, as follows 
evie | ¢ { | hing Che appointment is authorized of a President-] ustice 
) . le in the United extensive administrative power, to be designated by the 
cai SS % uyor for a term of five vears, from among the elected 
~ ‘ es Altre Zant re! Re ¢ d . . 
t is ft ume 11 studv of legal 4 Membership of the Bar for a period of ten years (i 
fuca | ' . 1913 stead of five) is required as a qualification for Justices here 
pa é 5 slumes a , , } 
ct ; Method ; \ Justice is prohibited from becoming a member 
vere v ‘ ast tetnod 11 iny Committee of any political party or from holding an) 
d \met 1 » . Josef Redlich ftice in any party organization or political party association 
L. n 1914 t Reginald Heber 1. The powers of the President-Justice are as follows 
Ss Sana . Ene e Public Profes He shall exercise “general superintendence over the 
oO p..jJ 1071 The et heer usines f the court and shall establish and supervise the 
. he at}  < . > ale ” 
ink < © ou ~~ t the records of the court 
I ent of government, y “make and modify rules controlling calenda: 
ictitioner or law pract classifying actions by “character or amount. 
s preparation for the work. he He may designate a district or districts within an 
; - re gr WW | borough, and establish parts within districts for the trial of 
@ e . ct -? + + ‘ y » y - - ‘ 7 
ersonally ’ t Wa _ every Baars yecial classes of cases, for the hearing of motions and for 
ool the tence in the nited States, and, in ury trials . 
1924. a it lian law schools. This bulletin of d He may transfer (with certain exceptions in Cases 
Y OR: es ted free f charge and copies may having a local aspect) cases from one district to another i 
page : irge and cop i 
“ee “ . wn 4 tao f ene e Foundati n 599 the same borough - 2 . 
e had NGauOn, Jee , He may assign a Justice to hold court in any distri 
ve cle ( 44 . ré extended notice and ir any part f anv district, in the borough trom which 
a é he Just s elected or appointed, subject (except in certain 
— 
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that no Justice shall sit in any 

n any district for more 
ler a system of com 
same borough”; and 
assign a Justice to sit 


specified cases) to the conditi 
district for two successive months ‘ 
than the minimum number of months u 
plete rotation by the Justices within the 
in case of necessity he may temporaril 
in another borough. 
(f) He may 





designate a central Court House in any 





borough for the trial of ses and have power to transfer 
to such Court House actions and summary proceedings in 
which a jury trial shall have been demanded by either party 


and to assign sufficient Justices and Clerks for the 


of the judicial business thereof 

5. The President-Justice is required to render a written 
annual report to the Mayor and to the Appellate Division of 
the First and Second Departments, v sixty days after the 
expiration of he calendar year The report, among other 
things, shall include “a statement of the number of days each 
Justice sat and the total number of cases, excluding inquests, 
tried by him.” 

6. A Justice may 
the Appellate Division « 


transaction 


complait the President-Justice to 
f the Department in which his district 
is located and a hearing may be had upon such complaint. 

7. The fees, where a jury trial is demanded, are increased 
to $6 in the case of a jury of six, and $12 in the case of a 
jury of 12, this amount to be paid at the time of the demand 

This legislation has provided the machinery for a great 
improvement in the administration of justice in the Municipal 
Courts. It has conferred powers idministration upon the 
President-Justice which, if wisely and efficiently exercised, 
ought to equalize the labors Justices throughout the 
City. It will enable him to distribute the work in such a man- 
ner that each Justice will be accountable for his share of the 
work, and he can arrange the classification of judicial business 
in such manner that it can be most efficiently and expeditiously 
It is not to be assumed, however, that the transi- 
ry methods heretofore prevailing to 
by the statute, will auto- 


disposed of. 
tion from the unsatisfact« 
the better ordered plan cont 


emplated by 


matically and immediately produce ideal results. On the con 
trary, the reorganization of the courts and the rearrangement 
of their business, will be attended with difficulties which will 
require the cooperation of the Justices, the Bar and the public 
Those who have been instrumental in bringing about the re 
form, particularly the several Bar Associations of the City, 

tance in the work of co-operation, which 


can be of great assis 


requires constant and assiduous observation and effort and 
periodical reports. That will require systematic organization 
designated by the Mayor as the 


Justice Leary has been 
President-Justice under the new a 


Ethical Problems of Profession in Australia 


HAT the ethical problems confronting the profes 

sion do not undergo a complete “sea 
change” in crossing the water is shown by the Annual 
Report of the Council of the Queensland (Australia) 
Law Association, just received. Under the head of 
“Advertising in Periodicals” the report says: 

“During the year the South Australian Law So- 
ciety asked for the opinion of the Association on the 
in periodicals, and, 


alway S 


propriety of solicitors advertising 
in particular, referring in such advertisement to the 
names of clients. The Committee on Etiquette of the 
South Australian Law Society has ruled 

“(1). That it is contrary to the etiquette of the 
Profession to advertise in any publication other than 
the Australian Law List, the Supplement of Halsbury’s 
Laws of England, and such other publications as may 
from time to time be approved by the Council 

“(2). That it is contrary to the etiquette of the 
Profession to insert the names of any clients in any 
such advertisements 

“The matter was held ovet 
the New Society, as it was felt that members should be 
given an opportunity of expresing their opinions.” 

Under the head of “Banks and Legal Work” it 
States: 

“During the year the question of Banks doing legal 
Several complaints 


for consideration by 


work again received consideration 
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Council is 


ng this mat- 


have been made by practitioners, and the 
leaving to the New Society the duty of tak 
ter up again with the Associated Banks.” 


Charles Evans Hughes Elected to World Court 
| Speech YN of Hon. Charles Evans Hughes to a 
po 


sition on the Permanent Court of International 
Justice, to fill the unexpired term of Hon. John Bassett 
Moore, resigned, is an event of special interest to the 
members of this Association. He was chosen on Sept 
8 by the unanimous vote of the League Council and by a 
vote of 41 to 7 in the Assembly. In reply to the notifica- 
tion of his election, he stated that he would deem it a 
privilege to serve on that tribunal. Of his preeminent 
fitness for such a position it is hardly neecssary to speak, 
and his service can hardly fail to add to the prestige 
of the Court. His interest in forwarding better 
means of administering international justice has 
been constantly manifested and his name will al- 


ways be associated with that of Elihu Root and 
other American statesmen active in support of a 
great American out in 


tradition. As he pointed 

1923 in his letter to President Harding, the Perma- 
nent Court of International Justice is an institu- 
tion “separate from the League, having a distinct 
legal status, resting upon the protocol and the 
statute. It is organized and acts in accordance with 
judicial standards and the decisions are not con- 
trolled or subject to review by the League of Na- 
tions. 


Annual Conference of Referees in Bankruptcy 


HE third annual conference of 

\ssociation of Referees in Bankrupt 
Chicago at the Edgewater Beach Hotel, 
third and fourth amidst most delightful surround- 
ings. Referee Watson B. Adair, of Pittsburgh, 
presided and Referee Herbert M. Bierce, of Win- 
ona, Minn., served as secretary, and an intensive 
two days’ program was presented. Over fifty 
Referees were in attendance, many accompanied by 
their wives. Every Judicial Circuit, excepting the 
First, was represented by Referees from nineteen 


the National 
ery 
d in 


Was neid 
September 


states. 

The Referees were welcomed to Chicago by 
Oliver J. Prentice, Publicity Director of the C. A 
Dunham Co. of that city, and response was made 


by Referee James W. Persons of Buffalo. Secre- 
tary Bierce in his annual report announced the 
deaths of Referees Gideon S. Ives, of St. Paul, 
Minn.; A. C. Prescott, of Sheboygan, Wis., Fordyce 


Belford, of Toledo, Ohio: C. W. Monahan, of San 


Bernardino, Calif.; and J. Freeman Hendricks, of 

Doylestown, Pa. The membership of the Associa- 

tion 1s two hundred and twenty out of a total of five 
T Tens ) 


tl ted States. 


yn during 


hundred and twenty Referees 
Forty-two Referees joined the 


Fourteen Judicial Districts reported a 


Ass ciati 


the year. 

100 per cent membership and a like number have 
no members. Two issues of the Journal of the 
Association were published during the year, one 
containing the proceedings of the Buffalo, 1927, 
conference and the other consisted of articles of 
general interest. It was voted to issue the Journal 
quarterly and to accept subscriptions from those 
who are not Referees As treasurer, Mr, Bierce 
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HOW TO BORROW MONEY 
FOR A LAND TRUST 


When title to real estate is held in trust by Chicago Title & Trust 
Company it has available forms to be used in borrowing money: 


Through notes secured by trust deed, both executed by this 
2. Through trust deed executed by this company as trustee to 
secure payment of the notes of others, 


Through certificates of indebtedness issued by this company 
against the proceeds of specific property. 


[In all of these methods, of course, the company acts in its capacity 
as trustee only and is relieved from any personal liability. The 
beneficiaries have no liability unless it is specifically assumed. 


Full particulars and forms on request. 


CHICAGO TITLE & TRUST COMPANY 
69 WEST WASHINGTON STREET 


Assets over $33,000,000 


No Trading in Securities 














reported total receipts of $2,347.34 and disburse- 
ments of $2,121.15, leaving a balance of $226.19. 
The noon luncheons of the Association were 
Referees Harry A. Parkin, of Chi- 
cago, and John T. Olmsted, of Harrisburg, Pa., and 
were addressed by Hon. Arthur J. Tuttle, Detroit, 


S. District Judge for the Eastern District of 


presided over 


Michigan, an honorary member of the Association, 
and Prof. Wm. O. Douglas, of Yale University, 
who described the survey being inaugurated by the 
law school of Yale University investigating the 


credit situat in the United States. The Monday 
evening dinner was addressed by Hon. Walter C. 
Lindley, Danville, lll, U. S. District Judge for the 
Eastern District of Illinois; Silas H. Strawn, Chi- 


cago, retiring president of the American Bar Asso- 
iation; Stephen I. Miller, New York, Executive 


Manager of the National Association of Credit 
Men, and Referee Carl D. Friebolin, of Cleveland. 
Referee Charles T. Greve, of Cincinnati, presided. 
[he Tuesday evening entertainment was tendered 
the Associat by the Commercial Lawyers’ As- 
sociation of Chicago, Carroll A. Teller, President, 
ind Gilbert F. Wagner, Secretary. 

The conference program included a report of 
the Committee on Ethics made by Referee Persons, 
f Buffalo, and of the Committee on Legislation 


by Referee Friebolin, of Cleveland, and an address 


‘Can we reduce legal administration costs?” by 
Referee Oscar W. Ehrhorn, of New York City. 
[he Tuesday program consisted of an intensive 
onsideration of the report of the Committee on 
'niformity of Practice presented by Referee Paul 
H. King of Detroit, its chairman, a past president 


of the Association. All of the details incident to 
bankruptcy administration were carefully consid- 
ered, including office administration, court pro- 
cedure, expenses, receivers, trustees, appraisers, 
sales, deposits and distribution of funds, audits and 
investigations, compositions, and employment and 
compensation of attorneys. The action of the As- 
socmtion on this report is to be submitted to all 
Referees in Bankruptcy for their consideration 
during the year and a further report will be made 
at the 1929 conference at which time it is expected 
that a Code of Bankruptcy Procedure will be 
adopted for the guidance of Referees with the view 
of improving the administration of bankruptcy es- 
tates and tending toward uniformity in practice. 
Referee A. C. Link, of Springfield, Ohio, presented 
the report of the Committee on Resolutions and 
Referee H. E. Alexander, of Cape Girardeau, Mo., 
the report of the Nominating Committte. 

Incoming officers elected by the Association 
are Referees James W. Persons, Buffalo, President ; 
Charles Theodore Greve, Cincinnati, Vice-Presi- 
dent; Herbert M. Bierce, Winona, Minn., Secretary- 
Treasurer; Watson B. Adair, Pittsburgh, Past 
President; Thomas F. Clifford, Franklin, N. H., 
Oscar W. Ehrhorn, New York, Forest G. Moor- 
head, Beaver, Pa., Russell G. Nesbitt, Wheeling, 
W. Va., Morgan F. Jones, Jacksonville, Ff{%., Paul 
H. King Detroit, Cameron L. Baldwin, La-Crosse, 
Wisc., Fred C. Mullinix, Jonesboro, Ark., and A. 
H. Gray, Great Falls, Mont., directors. Memphis 
was selected for the 1929 conference. 

Herpert M. Brerce, Secretary. 
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THE JURY ON TRIAI 
4 » + 4 
Considerat Charges Made Against Jury as Instrument for Administering Justice in Civil 
Cases—" hat It Is Slow and Impedes Disposition of Cases Declared Untenable 
Sp Qualifications of Jurors as Determiners of Facts—Characier of Jurors 
\ r] ‘ictured by Critics—Capable of Laying Aside Bias, Passion 
nd Prejudices Under Judge’s Instructions 
By Harotp H. CorBin 
Vember of the New York Bar 
IM] t f civil cases is civil and criminal, and anticipating the argument ot 
Ek seinen - f several eminent partisans of trial by jury founded upon the “historical 
met! h at [heir views are basis” of the process by analyzing the Magna Charta 
. t wazines and to mean something entirely different from our present 
yD gal pul lications, method of trial by jury lHle advocates the trial by one 
‘a provoked both or more judges as the panacea of the ills he catalogues. 
vithin at 9 It is natural [ want to record an emphatic dissent from these 
P so long and views. I believe in the jury I believe in its present 
t ions should day efficiency | believe it the most practical and most 
: satisfactory arbiter of issues of fact in civil actions 
I . ws to prac- whether such actions fall within the legal classification 
' 1) ofitcies reverence for historical of “actions upon contract” or “actions for torts.” I 
f accredited know that juries make mistakes: they may commit 
iffecting such grievous errors. What human agency is perfect But 
rv should move their ever-changing personnel prevents such errors 
of se is dis- from becoming precedents for future use. 
m the part In human institutions the question is not whether 
; e trier of facts, every evil contingency will be avoided, but what 
because of arrangement will, on the whole, be productive of the 
' It e judged in the light most satisfactory result. 1 deny that any single judge, 
iad ' ‘ 1 racticality Upon oF group of judges, will give to the true administration 
» trial, ¥ must be allowed; the lamp Of justice, any more satisfactory service as the final 
arbiter of issues of fact than does the jury—an abstract, 
inefficient, in- 4S it has been called, of the citizens at large. 
: y one of our rhirty years ago Joseph H. Choate said :*° “So let 
, < favoring the me say, and again upon the same authority of personal 
, contract cases? €xperience and observation, that for the determination 
f nefhcient Of the vast majority of questions of fact arising upon 
conflict of evidence, the united judgment of twelve 
; 1 twee gictestiy hie honest and intell gent laymen, properly instructed by a 
evidence, ignorant of Wise and impartial judge, who expresses no opinion 
1at art pecu- upon the facts, is far safer and more likely to be right 
and assimilates than the sole judgment of the same judge would be 
tka ae ae Chere is nothing in the scientific and technical train- 
“| accounts in the ‘Ug of such a judge that gives to his judgment upon 
it which they such questions superior virtue or value. . . .” The 
me consumed in experience of the years and the experience of the day 
ter day written teach the verity of the conclusion of that erudite 
, ge and absorbed ' 
"i t trittering away ol awy* 
a spectac'e which Let us review, in some order, the several counts 
lover of justice f the indictment drawn against the civil jury. 
or prone = The first and, to me, the most untenable is the 
wy , » De Tor the com charge that it is slow and impedes the disposition of 
cases. This count may be popularly attractive at the 
\ metrop iwi So present t:me when the law’s delays have had so much 
ar Vell utS ries, charging their uhlic censure. But for how much of this justly de- 
I yversies, DOL plored delay can the jury be held re ponsible ? Clients 
. me nal Psychology Essen. constantly complain of the two or three years time that 
the Bar of lapses before their cases are reached for trial; but 
2 Mr. F t Passing n Har "3. Ad iress to the American Bar Association at Saratoga Springs, 
Mea : 28 N. Y¥., August 18, 1898 
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several weeks for testimony, or portions of it, to be 
written out before preparing our briefs after trials 
before a judge or referee. I have very distinctly in 
mind a trial during which the expositions, observations 
and personal experiences recounted by the judge pr« 
siding consumed more time than the summations of 
counsel. On the other hand we see some judges striv 
ing for a record in the number of cases disposed of 
and publication of the figures in the daily press. The 
pendulum swings both ways. Who can fairly say how 
long any trial should last? 

Time is not “frittered away” in openings and sum 
mations; they are necessary steps in the submission of 
anv ci ntroversy, and the trial lawyer knows only too 
well that he cannot talk f the sake of talking to 


keep their attention; that he 
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vhat lawyer can tell of hearing a single client complain 
of delay when his case is reached for trial because of 
its being tried before a ju rather than before a 
judge? From the moment ury trial begins it is 
full of action; it proceeds w expedition under th 
guidance of the judge; the v« t endered upon the 
trial instead of some weeks or months later, as is too 
often the case when tried without a jury. Judge Pros 
kauer says that a trial judge could dispose of three 
times as many contract cases without a jury as with 
one. Mr. Choate says of this objection of delay But 
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lay action is the lay- 
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witnesses being judged; 
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But I have, like- 








wise, a sincere regard for the integrity and intelligence 
of our juries and it is to their defense that my remarks 
are directed. 
I am particularly unimpressed with the notion that 

juries cannot grasp the points at issue in complicated 
cases. The word “complicated” is often a misnomer, 
for the case that seems complicated to the observer who 
enters the courtroom for an hour or a day during a long 
trial narrows itself to one or a very few clearly de 
marked issues of fact that are finally submitted to the 
jury. Even in the case that may properly be termed 
complicated, there are, after all, only more numerous 
questions of fact to be decided than ordinarily. The 
ease with which these are disposed of depends largely 
upon how well the court performs its function of defin- 
ing the issues and where there are long and complex 
accounts to be examined the court has ample power to 
direct that the issues thereon be heard and determined 
before a referee. The court in this State may, of its own 
motion, or upon the application of either side and with- 
out the consent of the other, order a reference. If 
judges fail to exercise these powers, how can we listen 
with patience to the charges that these issues should not 
be submitted to jurors? It is impracticable to classify 
cases by their nature and say this or that should not go 
toa jury. Facts are as easy, or as difficult, of determi- 
nation, no matter what the nature of the cause. Con- 
fusion and complexity with regard to facts more often 
exist in the minds of lawyers and judges than with 
jurymen. The former are inevitably attempting to 
consider the evidence in the light of prior decisions 
upon the weight, sufficiency and probative force of 
other evidence. They may not do it consciously, inten- 
tionally ; but it is a part of them. It follows naturally 
from their training, their association, their habits, their 
experience, their knowledge itself. The jury is hamp 

ered with no such ritualistic technique. The lawyers’, 
the judges’ position and background fit them peculiarly 

for the function of defining and presenting the issues 
before the jury in the light of legal theory. The jury’s 

homely experience, its touch with human affairs, its 

constant contact in everyday society with the types of 

men and women who appear as litigants, endow it with 

a special ability, an inherent intuition, an innate acu- 

men to see and know what the real facts are. I asked 
a group of jurors after a trial what they thought of a 
certain witness who, I was convinced, had testified 

falsely. They all said they believed he had lied inten- 
tionally, but, upon my further inquiry, none of the 
jurors could explain just how or why he had reached 
that conclusion. They had sensed the duplicity of that 
witness. The experience of every trial lawyer teaches 
him a profound respect for the jury. 

Of all the objections to trial by jury, the one most 
often urged, and with perhaps the best foundation, is 
this point that the jury does not possess the art of the 
judge of analyzing evidence. But I maintain that, of 
far greater value than an extended courtroom experi- 
ence with the analysis of evidence, is the ability, which 
so many judges and lawyers lack, of comprehending the 
mental situation of a witness, drawn, like the jurors 
themselves, from a world outside courtrooms and away 
from the harassing formalism of the legal field. Such 
understanding alone affords the true basis for proper 
investigation and decision. The mere fact that the 
judge sees more witnesses on the witness stand in the 
course of a year than does the jury does not qualify 
him, in mv opinion, as the better judge of witnesses 
In fact, that very experience sets up in the judge's 
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true—I s t is not—it is hardly a reas for the 
gar ; ; : . 
aboltion of the jury system; but a re I rather, tor 
mprover nt it the meth rds ota t e omeers 
charged with the selection of the 1 efect, if 
, , 
etect it 4 rgeable to t ise the 
inker and ( mportant DUS n jury 
‘ ; : ; 
ity Yet | d among such me uint 
that the ( € ( ot being 
peers it ft r particula pre 
. ‘ . 
sented on the pane For thet ed a 
familiar doctrine of equity: that tl negligence 
d their own disregard of a plain pu uty estops 
: l,- } } 
them 1 yjecting that they are unt esente Ler- 
unly, if they cannot bear their fai: re of service 
: : te , 
due the state, they should not be that thei 
} 2 ] } — : 7% - ! 
shirking makes the machinery 
Hloweve our juries are 1 fairly pictured by 
their criti Che great majorit substantial, if 
— . : 
Smali, Dusiness men, men OT averag re uca 
tion and morals. They keep pac g 
ei ‘ : 
K wiedg 1de@ais Phe I 
, , 
cribed statute and the prev 
used if eemed lvisable \ of 
e imp ement of the pers 
I 
‘ , ber oh 
e weic ¢ even DY tTnose i\ 
stancda S nd qualifica ns 
prove is not to destroy and 
it s qd | | » e CC 
+} 7 
¢ s ‘ e the I 
¢ ihe successtu > . 
9 the ury \\ ecry 
) \' S or the 5 not 
S Y He SOO! SOT was 
¢ rlis s us tur 
' 
c et 9 ws 
i the ced 
! lavs of 
1 | eneve wit] 
e ¢ r nd submiuss S né 
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mmo t of twelve laymen than he would if 
t represent ( iclusion of a single judge. Were 
it not so the system would have died generations 
igo 
O Supreme Court has 
lately publisl count of his observations over a 
| er! rd or t rS § the ury terms of New York 
County.’ res the result reached by the jury 
number s with the result which he would 
ve I ng in mind the question 
hether t vere fair and just. Of one hun- 
d and f | he answered affirmatively as to 
eight s to fourteen and in the negative as 
to only iking the learned justice’s views as 
1 criterion, 1 rdicts maintained practically a ninety 
percentu an excellent standard, I submit, 
in any wa f ( { challenge the ability-of any 
group of t men, be tl judges, lawyers, scholars, 
the he intelligentsia, or any com- 
nation of t to reach a higher average of success 
meeting t s of any trial jurist. Indeed, my 
ought is higher the strata of society or in- 
lligence roaches, the more apt he is to find 
vider d views and more firmly entrenched 
tere vhich ractical sense, would 
esu f unity and agreement in the average 
harply test lawsuit. Judges of our Appellate 
urts diff ry day as to wv the law is although 
he t iw 1s certain and they are ex- 
erts in 
Even 1 npressive is the comparison of Judge 
McCook’s 1 nal conclusions with those of the jury 
in negligence | contract actions. It will be recalled 
hat the ju 1 to be mpetent to determine 
ntract I gligence ises but Judge McCook 
ffered wit result reached by the jury in thirty 
it of s negligence cases while he agreed 





thirty-four non-negli- 


the attack upon the intelligence 


f the jur n that they are unable to comprehend 
lge McCook describes his ex- 

t f 9 . 7 } ws 
exp s lways of interest and 


nqt ial als (about 150 con- 
lered ised with profit a disinterested expert 
ypointed urt I found only seven, all but two 
edical. | ‘ it effect. Of the two 
f ex t could have used one was indicated in a 
se W t tl nd us¢ special kinds of wood 
auton vas an important issue, the other where 
were t vith the truction of a gas meter 
1 ‘ leath had been caused 
5 ga 
t so sharp had beet 
t \ sides, that had we 
eard only ert and if id been disinterested I would 
ave inclit t lirect a verdict as to liability one way or 
, ” 

Bear 1 that this pert testimony was for 
l, chic f the jury in determining closely con- 
sted quest t tact Yet in only seven instances 
ut of one hundred and fifty, did the learned trial 
é that lepend expert would have 
ther cases he believed, we 
he jury could return a fair and 
per vet n though that required analysis and 
side ” é lge and expert opin- 
Judg Just Two Years of Trial Term,” by Mr 

Philio i . y I Tournal. March 2. 1928 


ion, advanced on either side to maintain varying con- 
clusions. 

A third count raises the question: Is the jury sus- 
ceptible to bias, passion, and prejudice? Of course it 
is, to the same degree that the average member of 
society is so susceptible. Will it lay aside those natural 
tendencies under the instructions of the judge and 
render its verdict upon the facts? I believe it not only 
will but does—and this regardless of the fact that we 
sometimes hear lawyers relate how this or that jury 
delivered its verdict because of some immaterial factor 
Such instances may occur, but my experience tells me 
that they are rare. And such tales of the jury’s dis- 
regard of the instructions of the court by no means 
reflect fairly or accurately the true working of the jury 
system in civil cases. If one would know and under- 
stand how much weight the jury accords the remarks 
and directions of the judge, let him view the scene of 
action itself. Walk into any courtroom in the state 
Observe how the contestants vie with each other for 
every word from the lips of the court, how worried 
they become over some slight criticism, how they beam 
at a word of favor. Note the added interest which the 
jurors take in questions asked by the judge and see their 
reactions, mirrored in their faces, to every comment of 
the judge to witness or counsel. Such observations of 
the courtroom struggle will lead to a profound apprecia- 
tion of the actual fact, that juries commonly hold the 
bench in high regard. Lawyers well know that juries 
respect the voice of the court as they would revere the 
wisdom and finality of the oracle. So, in the vast ma- 
jority of cases, there can be no well grounded fear that 
the jury will disregard the explicit instructions of the 
court and render its decision under bias, passion or 
prejudice. What thought there is to the contrary may 
be tempered by the suggested reform in State Courts* 
of permitting the judge to comment and express his 
opinion on the evidence. There are two schools of 
opinion as to the advisability of such change, but the 
suggestion is in line with the improvement and aid of 
the civil jury rather than with its destruction. It may 
well be that to permit the judge to discuss in his charge 
to the jury his views of the credibility of witnesses and 
the weight of the evidence, while still preserving to the 
jury their status as the final triers of the facts, would 
unite the best elements of both systems. However, if 
such practice were approved it would be imperative that 
the judge clearly inform the jury that his comments 
are offered in an advisory capacity only and are not to 
be considered as at all binding on the jury—else the 
natural tendency of the jury to defer and adhere to the 
instructions of the judge might result in the mere sub- 
stitution by the jury of the judge’s opinion for their 
own opinion. In any event, it is essential that the in- 
dependence and integrity of the jury be preserved and 
that their composite judgment remain inviolate as the 
best and safest criterion of truth. 

In considering the alleged bias of the civil jury, 
we must not overlook its peculiar consititution. Its 
members are not individually subjected to the light of 
public scrutiny. They have not reached their position 
by political favor or popular vote. They are under no 
proclivity to justify their views with particular classes 
or individuals in the community. They have no con- 
stituency to appease. Chosen by lot, sitting in only a 
few cases, perhaps only two or three, they hear the 

8. The Federal Judges have exercised this power from the founda 


tion of our courts, although, at this writing, the Caraway Bill, taking 
away that power, has been passed by the Senate and is pending before 


the House Judiciary Committee 
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various stories, render their decisions and are gone and secure in legal procedure. Many years ago out 
The public rarely knows who the jurymen are; or, 11 ople had, and with cause, a distrust of magistrates 
the names are publis the uickly forgotten Even in our day the feelings of some ve been re 
The result is to r lieve the system, as far as human flected in the den and for the recall of judges and jt 
ingenuity possibly can, trom t eld of outside influ cial decisions. There was developed a s m designe 
ence. It lifts from their shoulders all possible « funct ether the magistrate needed to be dis 
siderations of fear and tavot t approas hes a stan usted o We, personally, may } that preset 
ard of impartiality nowhere else at 1 in any syste iv judge not warrant that d ust it it is the 
f jurisprudence gehts of tl iblic lich are being de ue ( 
\gain a jury verdict must De unanimous opin stem 1 S with het xood V\ $ 
ion of twelve met ta ge to eliminate in recognize that there 1s a widesprea go t 
dividual prejudice mi lrawn at tary position of the judge, and his 111 é 
dom from all walks of life, tl l, perforce, be a "5 to numerous criticisms in the pt é 
balancing of prejudice and syn And if it be said eel that the judge, like the jury, : ( ima! 
that the result will be only a promise, who shall Clements o1 s and prejudice, and e told it 
say that that result is ne When conflicting s of a much less degree, they answet fference 
rights of citizens overlap, or divergent theories of degree on such matters is of no cons« - eg 
social or business conduct clas here must be a mu feel that his manner of selection, whether by appoint 
tual cession of privilege and a mutual refinement ment or popt ir vote, makes him a ces to the ap 
principle in order to preserve ond thead the P™' f political associations, of public approval Chere 
various factors into a comn ile. Compromise is s a constal “ar of a propensity of 1 idiciarv t 
the essence of civilization. It e fully embodie anata power to itself. 
in the law, but the concert 1 action of a group of men \ - r 1ese nee lings ct nhned une pu at 
must always invoke it \] t means is that the arge. It is not at all uncommon to find lawyers try 
wills of individuals like their habits and desires ar ing to get their cases before one ju iway trom 
modified by the inter , ila weil eniell another judge, because Oo! his attitude sion of 
We are told that. with the elimination of the }j1 some previous case OF class ol ee 
there would also . Satay ‘at minority of in islator has said : 7 hold judges : 
stances. alwavs the more stt » wherein juries have but I am too familiar with the history al 
been known to be swayed b é; aeenen diam om ceedings to regard them with any supers s reve! 
austere regard for, and a strict adherence to, the law ence. Judges are but men and in all ages have wn 
and the evidence It is said that we can entrust our * ful share f human frailty The judiciary tselt 
judges with the determination of our cases, without —_— a pp Pm tseney — = \ ; rc 
fear of bias, prejudice or outs fluence, and that we It has been sal , [here may be less re u 
should educate the public t titute for thei lice or oppression trom judges appointed by the I’res 
stinctive distrust the mag v_ psycholog nt selected he people, than tré ges appointe: 
based upon like confidence in the magistrate Ch ya ie § ti n ren But . expe de 
suggestion assumes, for its basis, that the jury is in history st cannot be assum t judges will 
ferior to the judge as the tt the f cts, which | uways UK nd impartial, and tree ! the ‘ a 
have denied. I say there is .ecasion for the subst ! » wi even the most upright urn s 
tution of the judge for the present day jury, and that a rates have been known to yield st pat 
truer and safer psycl logy would be founded wi c motve nd with the most | i t ) 
confidence in the jury and its vement rather ‘1 ;' te symmetry and accuracy in th [ ain] ng 
its destruction é WI sdiction and powers expense ol 
Moreover. I regard tl tecested reform to e entrusted Dy the Constitut n ft rth 1 odes 
both impractical and im] sortie bie cannot by \nd there 1s ly no reason wh) the chief security 
educated to discard the jury favor of the judg of the liberty « he citizen, the judgt S peers 
Every system of law, of society, and of gove ame = uld be held less sacred in a repu than in a mon 
must rest its ultimate found e approval cl \nother jurist has said sty anc rbil 
those who are governed, wh ke up tl units snot exempt from error, a! 1 whet upled vith 
societv, who are subi ; 1 bound bv the laws error they ecome dangerous giit ter 1€ 
Some writers ‘ p system of juris human skull is but the temple of I er! . nd 
prudence in effect some ot! country: others con udicial clay, if you analyze it well, w e fou to be 
clude that such a1 1c] st uld not be succes e all other human clay. The rule vitl ut excep 
fully adopted in ow vn cou There is but one “on! 1t whenever the exclusive g or 
reason for th l ex sq manv diftere iministering the law is committed 1 ny extended 
systems, namel vn country ha ‘ 1 to a single man or a few he 
through the test of uble, perhaps progressiv striction of the liberty 
revolution, been level ( t where it Satisnes ws he bon 1 f sympathy bet = 
the governed Each provid hat feeling of security eople grows steadily weaker unt gents r the 
and justice which alone enables the governed to subject ple are yotten and the protes —— 
their individual wills to the the system. So it Caste al | classes become their chiet , 
is with our jury. Its « t is been traced from the From these deeply ingrained fe end ws 
early concept of esses he vicinage he the gradual irse of centuries has AS 
twelve disintereste t $ y It has ‘oncluded on Pa 
an integral part of out t is th ist Charles Sumner, “Ju 1 Injus s 8 
Gra T Sparf & en I ot » 
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ADMINISTRATIVE LAW AND THE FEAR OF 
BUREAUCRACY—I 


Problem ot Ofhcial Discretion Created by Multiplication of Governmental Officials and Agen 
cies Vested with Regulatory Functions—The “Supremacy of Law” and Doctrines 


Operating to Lin 


it Court Control Over Administrative Acts—Enlarged Use of ¢ 


lowsaT +3 n “art? --) 94 aebL r ~ . ° 
injunctions and Certiorari—Lack of General Agreement as to Doctrine 
ot So-Called “Jurisdictional Fact,” Etc.* 
By Joun Dickinson 
fess t Princeton University; Author of “Administrative Justice and Supremacy of Law 


Administrative Law 


HE ter \dministrative Law” has been knock- 
Ti g at tl rs of common lawyers with increasing 
insistet ring the last twenty years, but they 
lave as yet ré nded with no eagerly receptive hos- 


vitality You may still search for it in vain in the 





pages of tl rests or of Corpus Juris. This is not 


innatural or wholly unfortunate. The provenience of 
the term is far from reassuring. It is an alien immi- 


grant which not only comes to us without authentic 


but which brings with it sugges 


5 | 
tions of a questionable past if not of actual moral 
turpitude. We first learned its reputation from way- 


farers alot t boulevards of foreign law who re- 
arded it as the type and embodiment of a principle 


repugnant t me of our most time-honored legal 


rejudices \dministrative Law was introduced to 
\nglo-American lawyers as the name for that doctrine 
f the law of ntinental Europe which was supposed 
t referred and specially 
rivileged tion in contrast to ordinary private in- 
iduals. It thus acquired the reputation of a legal 
ti bitrariness which challenges 
ur traditions of a thousand years and summons us 


Rut wl or not we will admit any traffic with 
ern nistrative Law,” we must recognize 
there |] n growing up in spite of us in the 
tatutes and d ms of the last few decades a body 
» rubic in the books. 
a score of different 
Buildings, Certiorari, Injunctions, 


Insurance, Licenses, Mandamus, Municipal Corpora- 


ns, Nuisances, Public Officers, Quarantine, Rail- 
ids, Zonit to name but a handful of them in 
phabetical ordet One is reminded of the days not 
ag in similar fashion there 

forts, but only a law of Assault and 

Deceit, False Imprisonment, Libel, Slander, 

espass, | r and Trespass on the Case For in 
he fort is in the latter there runs through all 
hese sepat rubrics a persistent body of common 
nmon principles which legal scholars 

¢ ht and point out to the 
fession they did in the days before Torts had 

1 its title to a place in the books. In the present 
nstance the ymmon problems all have to do with 
e area of retion which is to be allowed to gov- 
ment officicls in applying restrictions upon indi- 


A ess efore the Mar : Bar Association June 30, 1928 
> , ess will appear in the N 


vidual rights of property and freedom of action,—upon 
the right of a corporation to issue securities, of a rail- 
road or electric light company to fix rates for service. 
or of an individual to practice a trade or profession ot 
to put his real estate to the uses he desires. To what 
point does the discretion of governmental officials reach 
in deciding such questions? How far is it final, and 
how far is the individual whose interests are affected 
entitled to bring his case for a hearing into the tradi 
tional courts of law? The problem is thus the general 
one of the scope and limits of administrative powers ; 
and the books are full and are every day becoming 
fuller of the doctrines and rules applied to it by the 
courts, whether we care to call this body of doctrines 
and rules “Administrative Law” or by some other 
name 

The problem of official discretion in its present 
form is the result of two outstanding developments of 
the last fifty years. The first of these is the enormous 
multiplication of governmental officials and agencies 
vested with regulatory functions. Bank Commission 
ers, Insurance Commissioners, Corporation Commis- 
sioners, Health Commissioners, Motor Vehicle Com- 
missioners, Public Service Commissions, Pure Food 
Commissions, Licensing Boards and Commissions, 
Civil Service Commissions, Building Inspectors, Zon 
ing Boards, have sprung up and are springing up over- 
night in Federal, State and local governments. Many 
of us are appalled at what seems to be a veritable plague 
of official locusts spreading abroad to devour the rights 
of the individual. There is perhaps some consolation, 
however, in remembering that these newer agencies of 
governmental control at least did not come upon us 
until after the disappearance of a whole similar host of 
minor officials who once plagued our ancestors but 
whose functions have happily been rendered obsolete by 
the march of progress,—hog-reeves, cattle-reeves, 
pound-keepers, fence-viewers, bridge-wardens, tithing 
men and the like. 

\part from this great increase in the number of 
governmental administrative agencies in recent years, 
there is a second aspect of the new development which 
lends enhanced importance to the problem of official 
discretion. The functions of the older types of public 
officers with whom the law chiefly concerned itself were 
essentially ministerial functions. A sheriff, a marshal, 
a constable, a tax-collector were officers charged only 
with enforcing the ordinary law as administered in the 
courts, and were therefore easily made acountable to 
that law. Room for discretion in the performance of 
their duties was practically negligible. But this is not 
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of official: s On the contrary 
the essential function of most of >» latter is precisely 


to exercise discretion and make decisions based on judg 
ments of law and fact, as for exan ple in qetermining 


true of the newer types 


whether a rate ‘s reasonable, or a building safe, or a 
physician competent to pursue his ca Hing. Such high! 
responsible functions are very different from those of 
old-fashioned officers like sheriffs or tax-collectors 
executing writs 01 making levies they amount sul 


§ private rights Phe 


stantially to the adjudication 

licensing board which demies a person a right to pra 

tice a trade or profes ion, the health ce mimissionet whe 
orders the destruction of a mans property, the utility 
commission which fixes the rates that maj be charged 
bv a railroad, are in effect adjudicating privat rights 
in as full a sense as a court when it grants an iniun 

tion or orders the abatement ¢ f a nuisance ; and this 
the courts themselves have recog! ved by frequent! 


:dminis tions as “quasi- 


speaking of such 
judicial.’ 

In the face of these quas! udicial” 
governme! tal agencies it W' uld seem to one who take 
a general survey 0! the decisions that the courts have 
been more or less uncertall to pursue 


activ ities ¢ f 


what course On 


nted with the de eply 


the one hand they have been co 

rooted doctrine which we often reter to as the “su 
premacy of law.’—the doctrine that every government 
official from highest to lowest answerable for his 
acts in the ordinary courts « f | und that no private 
individual lawfully be made to suffer in body 01 
goods except for 1 brea f law est iblished in the 
ordinary courts (A V Dicev, Law of the Col stitution 
Sth ed., pp 183, 189 This doctrine literally applied 
would require nothing less that that the courts on 
the complaint of any injured individual should re 


examine in full the e of its di scretion by every 
governmental agency ' determine whether such liscre 
when the ques 


tion had been exercise: 
as to how far the right to such re-examina- 


1 correctly But 


tion arises 

tion actually extends, the courts are confronted with 
two other well-est iblished doctrines of a contrary tenot 
which set barriers to the full measure of their control 
over administrative actuion 

The first of these 1s th ctrine of judicial in 

munity from suit which pt des t there shall be 
no liability in damages for acts lone ina judicial capac 
ity This immunity which exists primarily tor the 
necessary protecton of the iudges of the superior courts 
was early extended, howe\ except in cases where 
bad faith or malice was charged. to government il off 


a discretionary OT so-called 


cials in respect of acts 
suished from their purcly 





quasi judic ial nature ting 
ministerial acts (Bishop, Non-Contract Law, secs. 78)- 
a: | immunity, the 


For 


790). the purpose of this rule o! 


} 
concept of a “judicial” act has been greatly broadened 
bv the decisions Thus it has been held to include the 
action of election offi als efusing to receive votes 
(Jenkins v. Waldron 11 Tohns., N. ¥ 114), of a mu 


sewerage system 
1 for the grading 


N. Y., 595), and 


lopting a pian ior a 
SY) ar 


Denio, 


nicipal body in a 
(Mills v. ykIyn, 32 
of streets (Wilson v. Mayor, ] 
of a mayor of a city destruction of 
buildings to prevent the spread of a conflagration 
(American Print Works v. Lawrence, -— 3. 3. kn 
590). A fortiori tl vuld 
preclude the enf rcement ( 
licensing officials (1/07 


f liability in damages ags 1inst 
emer ont. 6 Cal. 94), sanitary 
officers (Fath v. Koe 1 72 
ind public ~ommiss! 


Bros 


1 


1e app! loct rin e wi 


ication of this ¢ 


el. 72 Wis. 289), corporation 


utilities mere and like officials for 
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acts performed the discharge 
‘quasi-judicial” nature. 
The second doctrine which of 


over administrative 


1 
control 












acts rests 


tively Amerian political theory of the sej 
governmental powers From the point 
theory the fact 1s overlooked that 
uct may be su intially judicial in 

i ntrated instead upon i 

separate ind co ord 

government se province the ju 
titled to inva le It is re} eatedly Sa 
the courts have no power to ex 
dministrativ functions (Quin! 
126. Craiq v. Leite nsdorfer, 123 U. >. 167 
fore ile da r€ suits n i 
varred because OI the judicial char 
strative action Inv! tage court conti 
of similar officials by nandat nus 
quent tly refused because it 1S Sa lt 
would result in bes entrance of 
sphere of adn strative action 
Comm'rs, 51 M "401 - School Comm 
Md. 398; Sci mm ’rs v. Breedu 

These twé foctrines of officia ! 





‘quasi judicial” acts 

mental powe! if carried to thei 
de} TiV the Indiv dual of p! ractic 
ae caine deel { ecisions made 





types ¢ f administrative agencies, 
loctrines have ) een | ressed 
onsequences As early as 1868 11 
la 336) at micla is he ld | 
‘auasi-judicial” nature, 


act of a 
by Judge Dillon perl 


aps too bro 


in always be enforced without pt 
faith where a! aggrieved individual 
have no effective r medy for the 
rights This rule has since been af 
other cases, esp< ially where sanitat 
offici Is in € discharge of the ir dut ( 
private propert Viller v. Hor 152 } 
Pearson UV 138 Ill. 48; Z é 
151) But there are many newer typ 
ve actio y] Su h l sul sequent S 
1¢ officials 1s idequate » reme . 
xample, of a rate fixing order o1 
r of an order of a corporation « 
the financial structure of a corporat 
stances relief, if it is to be had at st 
fore the taking effect of the orde 
remedy other tl a personal action 
be ava la 
lo me t Ss tuat I the e 
nlarged n of Lin S 
‘ \ 
) i wis 
ved I piy Chere se 
the caut Ss ed 1 the us¢ 
€ ne hat ere the law llows 
to the ad! strative agency, t re 
ways in whic! that Lis¢ retion can ie¢g 
ind the effect of mandamus might o! 
ts exercise if 5 irti ] 
writ un sucl 
») an assumpt 
ely dictating 
ivain, a esuit Ive 
rou! illeged l ert 
¢ e€ } hye ] " . ‘ 
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ADMINISTRATIVE LAW AND 


rts cannot assume that the administrative 
improper ground Almost evervwhere 
ne of mandamus is said to be limited 


acts from which the element of 
1, 12 Md. 329). 
times said that the principles governing 
strative action by injunction are the 
ing mandamus, but this is certainly 
In spite of the separation of powers 
t of injunction is today practically 
proper case where the 
administrative action 
n of constitutional rights, and this 


can usually be made in cases where 
th property rights is involved. Fur- 
é unction has often been made the 
test the validitv of administrative 
i le in the case of orders of the 


and it has been said 
is available to restrain 
t acts (Pub. Service Com. v. 
‘o. 126 Md. 478). 


d simple method of court re- 

letert tions is by use of the 

ns called the writ 

s obviously apnlicable only where the 
is of a definitely “quasi-judicial” 


which the writ 
tanto to an implied 
senaratior »f doctrine, 
| substantially in the 
nistrative agency to 
f the writ has accordingly met 

1 in the Federal jurisdiction remains 
(Deaqge v. Hitchcock, 229 U. S. 
ther hand the writ is increasingly em- 


ra mwnp08Nn 


powers 


state jurisdictions as the normal and 

lure reviewing the determina- 

Service Commissions, Industrial Acci- 
imilar agencies 


f basic doctrines. there 


uncertainty < 


wide opportunity for an aggrieved 
some form review of administra- 

s. But parallelling the 

theory on which such review is 
ereat confusion in the precedents as 
| extend in any given case. Granting 


uwwencies are to be allowed to exer- 
ti rights, and granting 
ntrolled by the courts 
hat the courts in the cases where they 
le over again all the points and issues 
led by the administrative tribunal? If 
ng of judicial control it obviously in- 


is duplication of effort, while poten- 
the courts the burden of acting as a 
rs for many administrative agencies 
wurts are anxious to assume no such 


The question therefore always 
re the line is to be drawn between 
in the exercise of their re- 
deciding for themselves 
whose decision by the administrative 
accept as final. This is 
ntral issue in every branch of so-called 
st cases are those where the statute 

trative agency gives it no power to 
vet the agency pre- 
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THE FEAR OF BUREAUCRACY 


sumes to deal with that question (Laird v. B. & O. 
R. R. Co., 121 Md. 179; People ex rel. New York R’ys. 


Co. v. Pub. Service Com., 223 N. Y. 373). Here 
clearly the administrative act is ultra vires. Necessarily 


therefore the courts must always reserve to themselves 
the power to construe and apply the statute on which 
the administrative authority rests. Again a commission 
in exercising its authority under a statute may make a 
decision which transgresses some general rule of exist- 
ing statute or common law not repealed or affected by 
the statute under which the commission acts (Pub. 
Service Com, v. United R’ys & Elec. Co., 126 Md 
478). Here again it is for the courts to rescue the rule 
from administrative neg'ect. 

In these instances the power of the courts appears 
primarily as that of confining the administrative body 
within the limits of the authority conferred upon it, and 
of preventing it from acting outside those limits. The 
question of judicial review of administrative determina- 
tions thus tends to present itself to the courts as turn- 
ing essentially on the area of administrative jurisdic- 
tion. The issue is thought always to be how far the 
jurisdiction of the administrative body extends and the 
problem of discretion is regarded as answered merely 
by saying that within the field of such a body’s juris- 
diction. its freedom to exercise discretion is absolute 
and immune from re-examination in court. Such an 
explanation travels in a circle. To ask how far the 
jurisdiction of an administrative agency extends is 
really the same ‘hing as to ask how far its discretion 
and the answer is not obtained by simply re 
placing one word with the other. 

The chief difficulty in connection with this juris 
dictional theory of review occurs where the question 
of whether or not the administrative body had juris- 
diction appears to depend on the existence of certain 
facts, and these facts form a necessarv part of the ad- 
ministrative findings. It has been laid down in some 
cases that “if the existence of such a power depend 
upon a contingency, although it may be necessary for 
the officer to determine whether the contingency has 
happened in order to know whether he shall exercise 
the power, his determination does not bind;” and the 
happening of the contingency may be questioned in an 
action brought to test the legality of the act. (Wezx- 
ford County Council v. Local Government Board, 1902, 
2 I. R. 349). The problem is illustrated by the famous 
Ju Toy case (198 U. S. 253). A statute authorizes an 
administrative agency to exclude Chinese persons from 
entering the country. Ju Toy applies for admission 
on the ground that he was born in the United States, 
and is therefore a citizen. The immigration officials 
find that he was born in China and is therefore a 
Chinese person covered by the act. Can their juridic- 
tion be said to extend to determining this fact? Their 
jurisdiction under the statute reaches only to Chinese 
persons and to no one else. Whether Ju Toy was born 
in China therefore determines whether he is legally 
subject to their authority; and since their jurisdiction 
depends on whether this question is answered one way 
or the other, it may be argued that the question is one 
which is not within their jurisdiction to decide, but 
which must be determined in court in order to de- 
termine whether the officals had any right to meddle 
with the affairs of Ju Toy at all. The effect of accept- 
ing this view would be to transfer to the courts the 
decision of the very question which the administrative 
tribunal was established to decide. The same point is 
raised by such a case as Miller v. Horton (152 Mass 
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540). There cattle inspectors were authorized to kill 
animals infected with a dangerous disease. The plain- 
tiff claimed that their authority under the statute was 
limited to animals actually infected with the disease, and 
that therefore the question of whether animals which 
they had killed were infected or not was one which 
must be determined in court as going to the question 
of jurisdiction. This claim was upheld in Miller v 
Horton; the similar claim in the Ju Toy case was 


denied. 
These two cases illustrate the lack of general o1 
clear agreement as to how far the doctrine of so-called 


“jurisdictional fact’ ’ extends. The doctrine so far as 
it is accepted opens the door to a very wide measure 
of court review. Its effect is to impose on the courts 
the duty of redetermining the substantial merits of the 
controversies determined in the first instance in the 
administrative proceedings. The consequences of such 
a rule may be seen from supposing it apy plied to rate 
fixing activities of Public Service Commissions. If, as 
the doctrine requires, it is assumed that the jurisdiction 
of the Commission does not extend to ordering changes 
in rates already reasonable, but only in rates which are 
in fact actually unreasonable, the duty devolves on the 
courts in every case where such an order is made and 
contested to reach its own conclusion from the evi- 
dence as to the jurisdictional fact of whether the orig 
inal rate was reasonable. This, however, is precisely 
the technical question which the theory of rate-fixing 
by commissions requires should be determined by off- 
cial experts on the basis of specialized knowledge and 
investigation. To remit its decision to the courts 1s 
not only to abandon the advantages of expert determi 
nation but to duplicate effort and in fact render the 
activities of the administrative agency largely nugatory 
The doctrine of “Jurisdictional fact” is accordingly 
balanced by an opposing doctrine first applied by Lord 
Holt in Groenvelt v. Burwell (1 Lord Raymond, 4 
12 Modern 386) which holds that administrative juris- 
diction should not be conceived as jurisdiction over 
fixed classes of persons or objects~e. g. diseased 
animals or unreasonable rates, but rathér as jurisdic 
tion over certain classes of questions carrying the 
authority to decide them, as for example over the ques- 
tion of whether an animal is diseased or whether a 
rate is unreasonable (Lange v. Benedict, 73 N. Y. 12) 
On this theory the determination of such a question by 
the administrative body is a determination within the 
scope of its jurisdiction even though reaching a result 
different from that which the reviewing court would 
have reached on the same evidence, and hence is not 
one which the court must redetermine on the merits 
The subtleties and distinctions which the courts 
have evolved on the basis of these and other theories to 
fix the scope of their review different kinds of ad 
ministrative action under different forms of review 
procedure have recently been subjected to razor like 
analysis by Professor Ernst Freund (Administrative 
Powers over Persons and Property, Chicago, 1928). 
and it would be out of place to attempt to discuss them 
with fulness of detail on an occasion like this. The 
important point to note is the deep-seated conflict be- 
tween two opposing theories of review which may be 
loosely called the theory of broad review, as represented 
bv the doctrine of “jurisdictional fact,” and the theory 
of narrow review. The theory of broad review looks 
to an ultimate determination by the courts themselves 
of the substantial merits of administrative interferences 
with private rights. It represents literal insistence on 





made to suffer 


the principle that no individual shall 
in body or goods except by the action of the ordinary 
courts. The theory of narrow review on the other 
hand accepts sympathetically the principle of adminis- 
trative adjudication and therefore regards the admin- 
istrative adjudicating agency as the proper organ 1 
determining the merits of private claims of right, sub 
ject only to the intervention of the courts wh« 
sary to prevent transgressions of rules of general 
The relation between the court and the administrative 
agency is thus conceived as essentially similar to that 
between an appellate tribunal and a court of fi 
stance, where the latter reaches the decision on the 
merits and the former sees to it that no rules of law 
are violated by the decision. 

The argument in favor of restrict 
of administrative determinations to narrow limits rests 
on the practical plea of the requirements of scientific 
pe rah sacra It is claimed that limitation of the 
scope of review is particularly desirable where the ad- 
ministrative body discharges the functions of a special 
tribunal of expérts like a Public Service Commission 
or a Health Board. In such cases it is said to be of 
the utmost consequence that the findings of fact made 
by the experts should rarely if ever be disturbed. The 
chief usefulness of such an expert body is as an agency 
for applying trained scientific judgment to evidence of 
a technical character, and this judgment is incorpor 
ated in the weight and importance attached by the ex 


ing court revi lew 


perts to such evidence and in the conclusions which 
they draw therefrom These conclusions if thev are 
to retain their expert character ought not to be subjec 
to revision by a non-expert body Against this argu 
ment and in favor of leaving open the broadest review 


‘ 1: 


ing power to the courts is massed the tremendous 
weight of traditional and present-day hostility to every 
thing that is implied in the word Bureaucracy 


The Jury on Trial 


ntinued from If 


t is constituted today. It cannot be wiped out by 
irtificial propaganda, thought we term it ‘education.’ 
Its purpose is to eliminate the occasion of distrusting 
the magistrate. Consequently, whether a need for dis 




















trust exists or not is immaterial. Re e the « on 
ind you revive the suspicion, distrust, dissatisfaction, 
which will in the long run be fatal, and which the jury 
nly can allay 
The last count against € y 
litio! Its critics anticipate | 
id hundreds vears of experience 
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were I n witnesses i I 
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1 arit W e matters 1 quest il 
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anctity ize I Id 1 rief f vor 
Tra ery I rest up tl 
jury, not as it was seven hundred years ag it as it is today 
We ave fostered and improved g nceptio 
»f our ancestors centuries ago, u t eached the form 
+ it now exists—an instrument lecis f fact 
vhere rivaled, in the field of the leg | $s 1m- 
partiality, independence and satistact to the great body of 
wr citizenry Let us continue t nf it. Let us not 
swee t away with th f “fetish” s served 
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DEPARTMENT OF CU 
Anti-Fence 


, ) 
By JoserHn P. 


HEF] 2 business. Men steal for the pur 

T pose f selling the stolen property. The thief 
who takes a quantity of silk or a number of fur 
garments | use for the articles themselves, and 
10 temptation to take them except for 
of disposing of them for cash. This 
uccessfully by himself. Like a legiti- 


vould have 
the poss! 1 


I 
le cannot 


mate producer of goods, he must have outlets 
ugh v h he can reach the ultimate consumer, 
ind these outlets are the professional fences, or 
eceivers of stolen goods. As long as fences exist 
nd operate freely, the thief knows that he will 
ive a market in large or small quantities for the 
ind of property in which he specializes, a market 
which 1 1estions are asked. Furthermore, it 

s important to a thief to be rid of the goods he 
1as taker iscovery of the property stolen in his 
yom or upon his person makes conviction certain, 
ind if, for any reason, there be a search of the 
remises he cupies, suspicion will be at once cast 
ipon him if the searchers find there property which 
e is not normally apt to be using, or in great 
uantity \ “salesman,” as many professionals 
tyle themselves, in whose room was found a con- 
lerable quantity of silk or a number of fur coats 
diamot would be placed in a decidedly em- 
irrassil tuation. The fence with his store or 
rrehou ly to receive the stolen goods obvi- 
ites this danger. He is an essential element to the 
uccess of the thief or burglar. That his business 
well organized and succeeding in its purpose is 
est testified by the figures showing the enormous 
mounts of property stolen in the United States.’ 
As thieves become organized with gangs and 
luct tl erations an enlarged scale, the 


h the fence becomes 
ut a good sales organization a pro- 
reanization on a large scale would be 1n- 


tance t the outlet throug 


ect this is as true in illegitimate as in 
itimat ess Met not produce for the 
ake of producing, but produce to sell, and the 
te of tion must necessarily be limited by 
he rate at which the goods produced, legitimately 
illegitimately, can be disposed of to the public. 


The fence then is the sensitive spot in the 
nal organization. So long as he exists theft 
14 } 


s profitable If he could be done away with the 


ive to turn to new enterprises. Per- 
Ds a mot! mportant result would be that debu 


1 


tants in crime would not take up theft as a profes- 


ght still eke out a precarious 
ing without the fence, but the attractiveness of 
the business to young men and young girls would 


st with the disappearance of the easy money 
sulting from the easy disposal of goods to the 
ig this, a determined effort to render 


, 


stolen goods a precarious business is 


RRENT LEGISLATION 


Legislation 


( HAMBERLAIN 


being made by various organizations connected with 
the trades most threatened by the increasing rate 
ot burglary insurance and by disinterested citizens’ 
committees, like the National Crime Commission, 
Associations of Grand Jurors and by state crime 
commissions. In the United States the effort must 
be nationwide. Goods stolen in Los Angeles, for 
example, find their market through organized 
channels in Kansas City, St. Louis, or Chicago; 
and vice versa, the markets in Los Angeles are 
supplied by property feloniously acquired outside 
the Golden State. Thus the Federal Government 
must lend a hand in the suppression of organized 
larceny and the State Governments, too, must re 
inforce their prosecuting officers and police. 

New York has made some interesting moves in 
1928 in the campaign against the fence as the vital 
spot in the criminal organization. The state has 
had a statute, as have most other states, punish 
ing severely the receiver of stolen goods, but the 
results of the statute have been negligible, and in 
spite of its menace the business of the receiver has 
swollen to great proportions while the police are 
obliged to look on with this ineffective statute in 
their hands. Here as in other branches of the crim- 
inal law, it is not the substantive law, it is the 
law of evidence that most needs improvement. The 
old adage that “If you want to cook a rabbit, you 
must first catch your rabbit,” applies in the criminal 
law, and it will be by improvements of methods of 
catching thieves that the hoped for reduction in 
theft will be achieved. 

One of the rules of law which has stood in the 
way of successful prosecution of the receiver has 
been that arising from the old common law prin 
ciple that the testimony of an accomplice should 
not be depended on by a jury without corrobora- 
tin. The English Judge had, and still has, a wide 
discretion in advising the jury on the evidence, and 
it became customary for him to impress upon them 
the risk of accepting the testimony of an accomplice 
who might be an informer trying to save his own 
neck or get a reduction of sentence by delivering 
the defendant to justice. This practice was not 
founded on a rule of law? but on the common 
sense of the Judges. If, however, the jury decides 
to convict after having heard the testimony of the 
com even without corroboration, the verdict 

annot be set aside on the _— of lack of cor- 
roboration. Wigmore says: “In the United States 
the same discrimination was early accepted. 4 
“As a matter of common law, then, the doctrine 
was universally understood (except by one or two 
Courts) as amounting to no rule of evidence, but 

1erely to a counsel of caution given by the judge to 
the jury.”* In Britain, since the Criminal Courts 


2. See Wigmore, on Evidence, vol. 4, page 351, section 2056 
3 ibid. page 352 
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Act, the custom of warning the jury has, however, 
become a rule of | v es it reversible 
error for a judge 1 y instruct the jury in this 
sense, though if after the nstruction, the jury 





nevertheless convicts, the ve1 t cannot on this 
ground alone be set aside.* Thus the appellate 
judges changed the sitt 
by accepting the duty of requiring that a warning 
be given by the trial judge, as a matter of right to 
the accused. 

In the United States the legislatures in many 


jurisdictions have by statute “expressly turned this 
cautionary practice into a rule of law,’ neither 


t 


judge nor jury having any liberty in the matte 
The testimony of the accomplice cannot support 
a verdict if uncorroborate: In New York the rule 
is expressed in the Code of Criminal Procedurt 


“A conviction cannot be had upon the testimony ol 
an accomplice, unless he be corroborated by such 


other evidence as tends to connect the defendant 
with the commission of the crime.’”® Where the 
court in Britain an slatures in the United 
States agree that t interest requires the 
application of a rul riminal procedure, it may 
be confidently supported in general, but its appli- 
‘4f 


1 
; ] 


cation in a particular class of cases is questionable 





In a prosecution of a receiver the rule works out 


marvelously to protect the defendant in those juris- 
dictions where it is held that the thief who sells 
or delivers stolen goods to the fence is himself an 
accomplice in the crime of receiving stolen goods. 
Very commonly the only evidence against the fence, 
who is a cautious man and does not carry on his 
business in the open streets, is that of the thief him 
self, so that this rule will prevent in practice the 
use of the only witness who is able to testify di 


rectlv as to the facts. That he is an accomplice, 


some judges argue from the fact that knowledge 
that the goods are stolen is an essential part of the 
crime of the receiver, so that the thief who furnishes 
the goods and the guiltv knowledge at the same 
time, is an accomplice of the fence. He is clearly 
“criminally corrupt” and his act in delivering the 
goods is done with knowledge that they will he 


received with a guilty intent by the fence,’ he has 
taken a guilty part in the crime of receiving stolen 
goods.§ Fortunately for t prosecuting officer, the 

ioe Mee ‘nthe 


decisions in t 


his country I genera 
way and hold the thief not eee rv? 

In New York. both rules were applied. one 
in the judicial district in the City of New York 
and the other in judicial districts up the state 
The Manhattan judges with wide experience in the 
operation of the professior criminal, held to the 


usual American rule,’® but in other districts the 

courts refused to allow convictions on the uncor 

roborated testimony f an acc ym plice.”? The Court 
4. See The King v. Bas K. B. 658 

“This rule f ract valent t 

law, and s'nce the ’ f Cr \ Act a 

this Court has he t n ft < 

judge, the nvictior If fter 
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not quash the T t mer x ! l t it the i r ce 

testimony was ~ 


ol Appeals, tl 


against the J 
perscnmidt a 
tion ol a sect 

€ a | ( 
\ pter 1/U, p 
ot ti Manh: il 
son s¢ ney, € 
llegaily obta 





+} } . r 

them sna be competent tor the con 
side timony of the pers ( ‘ 

or delivering such goods, notwithsta ng 


thneit, or may Ni 
may Nave previ 


Clearly the Ne 


Judge Baker 
l x¢ mAKCT ¢ 
no an acco ) 


require cCorrobo 


much reflection, 





in accord th the best interests of 1 iw-abiding 
1 ‘ ] + + 
public and the orderly admit f tice, 
) ae ene | 
and do not deprive the defenda eval 
rights. 
' 
A great value of the accompli ( e to 
f atten . 
make en : WW lig to ea ( Ss in 
crime lhe professional thief r pe ed 
] +1 
upon not t squea but the exper! 
-ecl ner ' will ] re] } | ¢ 
ence pers Will not be eliabdle 1 the tence 
- 
Will, theretore want to kK! ( S oO 
ng@ busi s before he undertal ( sé 
; 
quentiy, the inducement to young eithe 
ex to ao into the profession of st ected 
to be much reduced by cutting ket for 


their wares. 


Another statute in New York (Chapter 354) 
: 








has n e use of the device o ( t t mak¢ 
easier the conviction of the fence Che new act is 
based on an important principle hich has for 
some years been incorporated in tl law of that 
state Se I ce easily 
' 

stolen, espec l e be ging 
to public uti 9 elony, if 
they acquired \ certaining 
by diligent é leliv 
e same has a legal I 7 The 
codified in respect t i iS€ 1 

\ rule of evidenc \ ( r P ment 

of the crime of receiving stole s knowl 
edge that the goods have bee tol h nder 
the lec ns l the state otf Ne not 
nly tual knowledge, but als ( e | wl 
C love tl T ugh tice ot tacts tances 
I m whicl culty knowledge I y be in- 
erred.’ Fvidently en é f the 
structive knowledge rule eted by the 
Court, it was difficult, if not i t ve 
knowledge that the goods were stolet Conse 
tly, the legislature codified and extended the 


e of construc 


1e highest court, finally decided 





he person charged with receiving 











lattan opinion in P¢ e v. Kup- 


sing the decision n ] { preta 
+} Yeas } 
t the Penal Law cn 
, 
1 lhe Legislat LYZ5 
ts Stamp OI ap} f y 
n courts and tne e per 
ip or ae Vel 2g © | ¢ 





may have been cha 





ive been convicted of eir theit or 
yusly been convicted of any crime.’ 
-W Y ork Leg lature ag S vith 
Arizona, who, in ni go the thief 
ice, so that his evidence OC not 


ration, said: “We elieve, aiter 
that the conclu reached are 










‘tive knowledge |! expressly re 
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ANTI-F ENCE 


lires is g uith and honest inquiry, and that is 


more thar required by the common law in 
ly he purchase of commer- 
paper r certain circumstances. The junk 
er not ponsible for the truth of what he 
certai! liring, but he runs the risk if he 
vent inquiry to ascertain the 

f error in the same case, the 

reme | f the nited States affirmed the 
pealis The Court re- 

1 the receiver of 
en p! ty may properly be punished, “if he 
actual knowledge 

, and merely because charged 

umstance ich as would have 

rudent man upon inquiry, it needs 

' vindicate legislation . .. when 

ef it adds the further requirement of 

; the dealer with respect to the 
er.””"? The act was sustained as 
1 the legitimate bounds of the 
ce e state.’”"* The statute has been 


} 





fect ng the form of theft against which 


wa I rmerly very common. The result 
is re t by number t prosecutions, but 
ho formerly bought these articles 


eely at ifraid so, and the outlet for 


ry) takes up the idea of diligent inquiry, 
juite so tar as the provisions just 

s: “A person who being a dealer 

ny merchandise or property, or 


e as t ee or representative of such dealer 


reasonable inquiry that 
Dé o I lelivering any stolen or mis- 
erty to him has a legal right to 

ave bought or received 

have been stolen or 
ipp! [his presumption may, however, 


liligent inquiry 

he irts might have enforced 
{ ret the rule of construc- 
leal tered a dia- 
clear that he has 
uspicion and 
her evidence 
Che advantage 

er, is not only that the 

e the presumption in every 
Iness of heart or 
interfere with the 
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consider the fail 





ke diligent inquiry as 

vict, provided 
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vho may’ purchase 


he object of the pro 

: is the professional fence, the 
hber of stolen goods, not the oc 
ho buys directly from the 


help in prosecutions for busi- 
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ness crimes. Fraudulent bankrupts will find their 
operations hampered if the buyer of their mer 
chandise at wholesale, will be put on his guard by 
the low price at which the goods are offered, to 
make “reasonable inquiry” into the legal right ot 
the seller to lispose of the goods. 

New Jersey has found another way of hampet 
ing the activities of the fence by codifying and ex 
tending a well known rule of the law of evidence 
The possession of stolen goods has long been con 
sidered good evidence that the receiver knew they 
were stolen." This rule, applied principally to 
thieves, also arose from the common practice of 
English judges of giving the jury their opinion of 
the facts and the weight of the evidence. “When 
judges . . . had charged juries year after year, for 
the great length of time, that possession of stolen 
property was presumptive evidence of guilt, o1 
raised a presumption of guilt, this form of judicial 
instruction finally came to be considered as the law 
of the land.”** The rule in the form American 
judges have given it is stated to be that it is “set 
tled that recent possession united with other cit 
cumstances of a peculiar and suspicious character 

may warrant a presumption of guilty know] 
edge if it may reasonably be inferred from the cir 
cumstances that the possessor did not commit the 
larceny himself.”** Said the Court of Appeals in 
New York, “Recent possession raises a presump 
tion of guilt which authorizes the jury to infer a 
criminal connection with its acquisition.” The 
evidence of recent possession, under these deci 
sions goes to the jury to be considered with other 
evidence in determining guilt. The possession, 
however, must be recent, and the vagueness of this 
expression is said to make valueless the applica 
tion of the rule to receivers. 

New Jersey has codified and put teeth into the 
rule. Chapter 185 of the Laws of 1928, after de- 
fining the crime of fraudulently receiving goods, 
provides: “If such person is shown to have or to 
have had possession of such goods, chattels, choses 
in action, or other valuable thing within one year 
from the date of such stealing, robbery or unlaw- 
ful or fraudulent obtaining, such possession shall 
be deemed sufficient evidence to authorize convic- 
tion.” To make the rule work fairly to the ac- 
cused, he must be given an opportunity to explain 
possession and this was customary in jurisdictions 
where the rule has applied. New Jersey has ex- 
pressly indicated how possession can be explained. 
The Act says: “unless such person show to the 
satisfaction of the jury either, (1) that the goods 
yr chattels or choses in action or other valuable 
thing were, considering the relations of the parties 
thereto and the circumstances thereof, a gift, or 
’) that the amount paid for the goods, chattels, 
hoses in action, or other valuable thing repre- 
sented their fair and reasonable value, or (3) that 
the person buying such goods, chattels, choses in 
ction, or other valuable thing knew of his own 
knowledge or made inquiries sufficient to satisfy 
a reasonable man, that the seller was in a regular 
nd established business for dealing in goods, chat- 
tels. choses in action. or other valuable thing of the 
lescription of the goods purchased, or (4) that the 
person receiving or buying such goods, chattels, 


Wiemore, vol. 5, Sec. 2518, p. 518 
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choses in action, or other valuable thing, has simul- 
taneously with the receipt or sale reported the 
transaction to the police authorities of the munici- 
pality in which he resides.” These exceptions pro- 
tect the ordinary purchaser in an established place 
of business or even the retailer who buys from a 
well established jobber or wholesaler. It protects 
the pawnbroker or second hand dealer who is re- 
quired to report pledges or purchases to the local 
police and it adopts the reasonable principle that 
if a person pays a fair price for property, there is 
little probability of felonious intent in the trans- 
action. 

The Act is not limited to cases in which the 
person is found in actual possession of the goods. 
It is sufficient if it can be shown that he has had 
possession of them within the rather long period 
of a year from the date of the theft. The District 
Attorney must prove that the articles were stolen 
or fraudulently obtained. He must then show that 
the defendant had them in his possession within a 
year, and the verdict of the jury based on this tes- 
timony cannot be overturned. Clearly the result 
of this statute will be usually to compel the de- 
fendant to take the stand himself or to introduce 
witnesses who will testify as to what is particu- 
larly within his knowledge, that is, the circum- 
stances under which the goods were acquired.” 

Large scale theft in the United States tends to 
become interstate. The well advised criminal, be 
he thief or receiver, knows that the chance of con- 
viction is very much less if a theft takes place in 
one state and the disposition of the property in an- 
other. Even though the laws of the state of the 
receiver, like the law of New Jersey, permit him 
to be punished for the receipt of stolen goods, 
whether stolen in his state or in some other juris- 
diction, he knows that the only witness to the theft 
may be the thief who is in another state and who 
cannot be extradited as a witness. The fence may 
buy the goods in New York and ship them at once 
to California, where is his place of business, and 
where he lives. He may then be guilty of the 
crime of receiving stolen goods in New York. 
Witnesses to the fact of his possession of the goods 
and his transactions in them are in California, 
whereby they are safe from the New York Courts; 
therefore, the possibility of prosecution is much re- 
duced. The process of the Federal Courts, how- 
ever, is not limited by state lines and Congress has 
power to vest in them jurisdiction over interstate 
crime by making it an offense to ship in interstate 
commerce goods stolen or feloniously taken. 

Congress has already made use of its com- 
merce power to deal with the larceny of motor 
vehicles and has made it a federal offense to trans- 
port or cause to be transported in interstate or 
foreign commerce “a motor vehicle, knowing the 
same to have been stolen.”** This act was sus- 
tained as a valid exercise of the commerce power*’ 
and has been very successful. It is said that over 
$12,000,000 worth of automobiles have been already 
recovered through its operation,™* and it must have 
had a great effect in reducing theft of automobiles 
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through fear of conviction under the Federal law. 
The National Crime Commission, supported by 
the Federation of Labor and a large number of 
business organizations interested in reducing theft, 
supported, in the last Congress, a bill modeled on 
the automobile bill, which prohibited the sending 
and receiving of stolen property in interstate and 
foreign commerce.*® There is a natural reluctance 
on the part of Congress to extend the criminal 
jurisdiction of the federal courts to cases where 
it would be possible for the states to prosecute, 
for if the criminal business of the federal courts is 
extended to cover all crimes in which the conveni- 
ence of federal jurisdiction would lead to greater 
facility of punishment, the situation would cer- 
tainly become serious. On the other hand the 
salutary principle of states’ rights must not be 
made a shield for illdoers. If it “is a gross misuse 
of interstate commerce”® to permit stolen automo- 
biles to circulate freely from state to state, it is a 
misuse on a much wider scale to allow greater 
values in stolen furs, jewelry and silks, freely to 
use the instrumentalities of the interstate com- 
merce. While the burden must always be upon 
those urging that the Federal Court Government 
assume new burdens, the interests behind the pro- 
posed bill are very strong, their arguments well 
presented. They appear ready to take the burden 
of proof. It is expected that there will be few 
prosecutions if this bill becomes law, that the effect 
will be to discourage the fence and by closing the 
outlet for stolen merchandise, make it unprofitable 
to steal 


29 House f Representatives No. 10287 t ngress, ist ses 
ntroduced t Mr. La Guardia 
30. Brooks v. U. S., 267 U. S. 431, p. 4 


More Businesslike Practice in Courts 








Judge Proskauer’s address was reprinted not only in the 
American Bar Association Journal, which goes to al » mem 
bers of that association numbering between 25,000 and 30,000 
lawyers, but also in The Docket, published by the West Pub- 


lishing Co. and distributed to the bar thr ut the country. 
This wide distribution as well as the quality of the address 
seem likely to place it as a mile stone of progress in the move- 
ment for more businesslike practice in our urts,—a move- 
ment largely initiated by Roscoe Pound’s address before the 
American Bar Association about twenty years ago on, “Causes 
of Popular Dissatisfaction with the Administration of Justice.” 
The wide-spread interest in the subject indicates that many of 
the details of practice incident to the American “Sporting 
Theory of Justice” will gradually give way to the economic 
necessities of the community. This does not mean that the bar 
as a whole is going to “reform” itself suddenly or that the 
bench is going to “wake up” suddenly to all its opportunities 
and responsibilities in the co-operative work needed. The bar 
has often been scolded for its “sporting” instincts and we have 
no intention of sermonizing on the subject. But Judge Pros- 
kauer’s address is calculated to stir imaginations and we wish 
to call attention of those who have not followed such things 
closely, to the tremendous movement in the profession that has 
been growing for twenty years for the study of the professional 
causes of conditions which are reasonably open to criticism 
and which are attracting the rapidly increasing attention of 
From Massachusetts Law Quarterly (May 
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FIFTY YEARS OF THE AMERICAN BAR 


ASSOCIATION 


Events Leading Up to Organization in 1878—Simeon E. Baldwin’s Outstanding Part in 
Its Creation—Divisions Into Which Its History Naturally Falls—The Period of For- 


mation and the Colorful Figures of the Time 


Nationalization Period and the 





Reign of Advocates—Constant Growth in Third Period and Increasing Rec- 
ognition of Business Lawyer—Characteristics of Period from 1914 to 
1924—Problems Yet to Be Solved* 


which inclu 
anything ab 
Association 


1,4 ++ 
quaiincat 


subjéct 


We hav 
f the Peace 
edly from a 
a consideral 
judge of gens 
think I will 


judge, and 


- 
the older jud 


qualificatior 
the law w 
is one of tl 


Perhay S 


I have none 


ind ntim 
The Amet 


r 
ma 
na 


thing's we Cal 


in the West 


tI a man 
atter scrat 


thought 


rather stupid 


sir, what 


have it wit! 


Mister ( 
W ould t 
irsapa 


By JAMES GRAFTON ROGERS 
Dean of Law School, University of Colorado 


HAIRMAN, My Brothers, and Ladies— 


z 4) 


impert 


rst impulse is one of amazement at the 
nence of my telling an audience 
les Francis Rawle and such men as he 
ut the history of The American Bar 
However, there may be one or two 
that can excuse this attack on the 


a story in Colorado about a Justice 
who was appointed one day unexpect- 
blacksmith shop. He thought he was 
le man and he went to a neighboring 
ral jurisdiction and said, “Don’t you 
make a good judge, a just and wise 
lminister the law impartially?” And 
e said, “Well, John, you have got one 
You have no preconceived notions of 
tsoever.” (Laughter). That, perhaps, 
jualifications for this task. 
there is another one too, and that is, 
f the close contacts and prejudices 
es that might distort one’s view of 
Bar Association. There are some 
get along without. We have a story 
here that perhaps some of you know, 
went into a country drug store, and, 
ng his chin for some time, said he 
vould just have a little plain soda. A 
boy at the counter said, “All right, 
or?” “No,” he said, “I am going to 
ut any flavor.” The boy looked a little 
t back and got a glass and finally said, 
lid you say you were going to have?” 
“T am not going to have any 
lain soda without any syrup at all.” 
back in a minute and he said, “Ex- 
ster, but what—what flavor would you 
la without?” The visitor looked at 
solemnly and he said, “Well, what 
you got?” “Oh.” he said, “We have 
crushed strawberry.” 
said, “I will have it without crushed 
The boy said, “All right,” and that 
) He went over to the counter 
back again and said, “Excuse me, 
ire all out of crushed strawberries. 
just as well if you had it without 
At least I am without the intimacies 
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ess p er efore th ( 
~e Centennial Meeting 


mnference 


of The American Bar Association in its early years. 
So much for the preliminaries, and now to business. 

The American Bar Association was practically 
the creation of two men. One of them was Simeon 
Baldwin of Connecticut. There are probabilities 
that some of the Southern lawyers had approached 
him and spoken to him on the subject, but at any 
rate at the Connecticut State Bar Association in 
the spring of 1878 at his own motion the matter 
was put into action by the appointment of a com- 
mittee of which he was ultimately the only active 
member. His idea was that it was time for an 
American Bar Association. Bar Associations were 
an old institution in America. There is at least one 
surviving now that was formed prior to the Amer- 
ican Revolution. There were a number formed in 
the late Sixties and early Seventies, as quickly as 
we got our heads out of the turmoil of the Civil 
War. It was in the air everywhere. 

Simeon Baldwin was a most interesting figure. 
The man’s activities are amazing. He wrote about 
everything, and he wrote about everything well. 
He did everything, and he talked about everything, 
he organized everything. He was a judge and a 
governor, law teacher, advocate, historical student, 
newspaper editor, genealogical student, economist, 
philosopher, and what have you? He was an 
amazing figure in the extent of his intellectual ac- 
tivities. 

His idea in regard to The American Bar As- 
sociation was that if some of the representative 
men of the period would unite and back such an 
organization it might succeed. I am not going into 
the details. They have been told elsewhere. Mr. 
Rawle tells them in the last number of THe 
AMERICAN Bar ASSOCIATION JOURNAL. At any rate 
a little group finally gathered at Saratoga. Saratoga 
Springs was chosen because it was about the only 
(merican summer resort in 1878. It had three ho- 
tels and nothing else in America had three summer 
hotels to speak of. It was a place where many 
Southern lawyers came. It was the period of re- 
construction. There was a desire to build up the 
ties between the South and the North, to wipe out 
the old enmities and the old scars. Besides that 
the South had a proud legal tradition. The South 
had always been interested in legal traditions. 

3ut at any rate Saratoga Springs was chosen, 
and a little group of seventy-five men ultimately 
assembled. Just before they assembled a young 
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scheme, He had had s correspondence with 
Mr. Baldwin. He wrote him to see if he could have 
a part in it. Baldwin wrote back and said he would 
be very glad to have him « ( He knew about 
Rawle. And vent uy Rawle became the 


first Treasurer, and as such for twenty-four yea 
chief navigat | ld 











was 
designed 
francis Rawl felt t Baldwin had_ the 
scheme pretty well ors hen he got ther 
Baldwin had been w er a constitutio1 
| in his summer camp e summer. It is still 
our constitution y al f the subsequent 
activities of The American Bar Association were 
expressed in the constitution that Simeon Baldwin 
had drawn in the spring of 1878. Look back and 
see how little we have changed the ideas that he 
was then formulating for a nat bar associatio1 
They met. You have heard elsewhere the story 
of the gavel, how Mr le ent across the street 
when they needed a ga " I enteen cent 
: as | recollect, he | ougnt a Carpenters malle 3 hat 
gavel is still the gave e American Bar As 
' sociation, now banded er and g id | one 
of the Western states. \ ive heard some ot 
the other incidents of thos Ly | ill not 
for the moment repeat then 
The American Bar Association’s history falls 
naturally into several pe Of course divisions 





ern history, are arbitrary. | he making of su 
divisions is an aid to a ly of and |] 
propose to do that today y to s think 
our way through the g leve of this 
institution. 
Let us divide these it €ars into five eras 
The first, from 1878 1892 1 period of founda 
tion, with the leaders of Association mostly 
Civil War figure The se from 1893 to 1904 
was one of nationalizat ind s leaders were 
largely advocates. The third division, from the 5t 
Louis Fair Meeting of 1904 to the Montreal meet 
ing of 1913, our first venture on foreign soil, saw 
the real entry of the Associat into American life 
These years were marked | pid growth in mem 


bership and the oncom the business lawye 
| as a predominant typ¢ The fourth era, from 1914 
to 1924, the London meet saw the full fruition 
of the American Bar A yn in its first idea 
and form. Since 1924, a ne ind fifth period seems 
i to me to be under way ie old organization 1s 
outgrown We are taking e first step towa ls 
) a fresh conception of professional life and a new 
scheme of organization | marize in anotne! 
way, we can consider é from 1878 to 1892 
as a time of ploughing m 1893 to 1904 as one of 
planting, from 1905 | e of maturing, and 
from 1914 to 1924 is ¢ harvest Once 1924 
we enter a new seas: pare, I think, a new 


carries us to the 
about fourteen years. It was 
were moving very 
ical pat Association had 
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bers. Its annual meetings were from 75 to 150, 
or something like that It was a social organiza- 
tion in manv respects There was little effort to 
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thers 


1,000 to 2.000 


the first period, 
eetings, during 
ate with some 
thinking nation- 


reaching out. A 


AMERICAN 


Bark ASSOCIATION 


new kind of figure appears, a man who is not a na- 
In going 


2 man who is a local figure. 


tional figure, ; 
ver the biographies of the presidents of that 
period, as | have done this winter for the Executive 
Committee, there are some men it is a little puz- 

ng to understand unless you realize that the bar 
\ssociation was trying to establish itself in the 
confidence of Western and Southern lawyers, try- 
ing gradually to develop into a national institution. 


lhe third period of The American Bar Asso- 
ciation 1s a period of constant growth, the period 


between 144, the St. Louis Exposition, and 1913. 


Let us say, to fix a detnite date, the Montreal 
meeting. Luring that period the American bar Asso 
tion Gouvieu its membersh.p twice. It jumped 

t tive years trom avout 2,000 to 4,U0U0, 

a then m the next six years trom 4,000 to 
8,000 lt was suddenly in its” full career 
| \merican business lawyer was beginning 
to appear on the horizon. ‘Lhe advocate of the 
| days, the advocate of the Nineties and of the 
lighties, the conspicuous figure whose name lingers 
n your mind as the after-dinner speaker and orator 


t days, was gradually passing. As those 
compelling old planets sank below the horizon they 
left the sky to stars of two types, the business 
lawyer and the public career man, like Taft and 
Pat The latter type dominate our list of 
presidents in this third period. 

he business lawyer, the man who is essen- 
tially not an advocate, essentially not a speaker, a 


KCT 


man who is an adviser of business organization, 
vas beginning to appear upon the scene; and we 
were developing corporation law. The first great 
\merican text book, comprehensive work of general 
circulation in the United States, after Blackstone, 

ie Encyclopedia of Law and Procedure which 
appeared in the late Seventies and early Eighties, 
ind then the second edition in the Nineties. That 
ippeared as business law began to develop. We 
began to get all kinds of books on individual sub- 
jects They are even now familiar topics, but 
they were all new then. We were getting into 


eld of new business problems and the lawyer 


the 
was becoming preoccupied with industry, com- 
erce and finance. 

lhe period 1914 to 1924 seems to me practically 
the crest of the old American Bar Association. I 
hall explain in a moment what I mean by that 
Those last ten years from the Montreal meeting to 
the London meeting were not a period of very rapid 
growth. The Association enrollment grew from 


8,000 to 20,000 it is true, but during the previous 


decade The American Bar Association had doubled 
its membership twice, and here it scarcely more 
than doubled it once in a decade. It, however, 1s 


he period of the constant maturing of all sorts of 
things we had been thinking of for a 





enterprises 
long time. We have the Bar JourNat, founded as 
a quarterly at the beginning of that period in 1915 
springing into a monthly in 1920 and becoming the 
tution it now is, in mv judgment the most im- 
t single activity of The American Bar Asso- 

; 
e Bar Association was feeling its oats. 
It ww was full tilt on its career. All sorts of 
things were in the air. The Canons of Ethics were 
adopted in 1908, which is prior to this period to 
which I am now referring, but during this period 
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Canons of Judicial Ethics were adopted and, the 
former practically put into effect and given wide 
circulation. The program of improved legal edu- 
cation, on which a committee had been provided at 
the first meeting in 1878, gained its first momentum 
in 1921, 

We were concerning ourselves with all sorts of 
problems. One of the most interesting and indeed 
one of the great achievements of The American 
jar Association undoubtedly was the long war 
of Rome Brown and his committee during the 
year 1911 to 1919, upon the sentiment for judicial 
recall. He fought the recall of judges and the re- 
call of judicial decisions in a campaign to which 
the whole strength of The American Bar Associa- 
tion was lent, and I think it may be said that he 
swept it away as a possibility in America. 

Various other things developed during this 
period. Towards the end of it the American Law 
Institute, which was practically an offshoot of this 
institution, was founded. This was the best period 
of the Conference on Uniform State Laws, the 
period when they were doing the most constructive 
work, when they were developing laws that were 
being generally and widely accepted. It was a 
period of great activity in many directions. It was 
the era and reign of the business lawyer. 

[ always think of Elihu Root as the great 
business lawyer of America. True, he can talk; 
true, he is an orator, but not in the sense of the 
old orators. Elihu Root would be a child in the 
hands of Joseph Choate, in my judgment, or of 
James Coolidge Carter, for example. He is essen- 
tially an adviser of men in their affairs, an organ- 
izer of thoughts and ideas, a business engineer. He 
is our American business lawyer in the finest sense. 
Our present president, Silas Strawn, is a man of 
somewhat similar mold. These are men of essen- 
tially executive qualities rather than men of the 
old-fashioned oratorical endowments. The colorful 
men of the first period, and even the advocates of 


the second period were craftsmen of flesh, blood 
and emotion, while our present heroes are organ- 
izers of industry and students of finance 

This brings us down then to 1924, which seems 
to me the end of the fourth period in The American 
Bar Association. The London meeting of 1924 
has changed much of the background of the Amer- 
ican lawyer, and we may as well recognize it. 
True, we had had dealings with Great Britain be- 
fore that. There was a very significant visit by 
Lord Russell of Killowen in 1896. There was 
a visit at the Montreal meeting in 1913 of Lord 
Haldane, who came by way of New York and 
then returned thither to sail on the Lusitania. In 
1924, however, more than a thousand American 
lawyers had imprinted upon them a view of the 
lawyer's life and work in England, and to a lesser 
extent in France, Scotland, Ireland and Belgium, 


that will influence the bar and bench of this country 
for a generation to come 
It left an impress in several particulars. 


We realized, perhaps for the first time, that 
we had something to learn from a_ foreign 
government. We came away with the idea 
that we would not adopt the British system, that 
we had no desire to adopt it, but that England 
was doing some things pretty well and that we 
something to learn from her. We learned 


had g 
It gave us another idea, another 


in France 


series of ideas, and that was that the lawyer 
was accustomed in the older countries to much 
stronger association and affiliations, to much 
stronger ties and professional groupings than we 
were used to, and that those contributed to the 
lawyer’s enjoyment of life and contributed also 
to the lawyer’s outlook, to his value to society. 
Some of those ideas had penetrated our leaders 
before. John W. Davis had been talking about it 
quite a little bit, and other men whom I could 
name had talked about it considerably before, but 
it had not generally permeated. We came _ back 
as tthe result of the 1924 meeting with ideas 
that have penetrated throughout America. We are 
going to perform on Thursday night in the City 
Auditorium here, a pageant- of the M 


Magna Carta. 
That would have been inconceivable in America 
ten years ago. What did we care about the Magna 
Carta, a British institution? Our point of view, our 
outlook has changed. All around us are gathered 
other results of a new professional outlook which, 
it seems to me, may roughly be said to begin with 
1924*—-simply to fix a date. 

These then are the periods, it seems to me, into 
which the history of The American Bar Asso- 
ciation falls. Now for a moment to project the 
curve on. Perhaps there is a useful purpose in it 
Where are we aiming? Where are we going? 
Where should we go? 

The first thing that impresses me about The 
American Bar Association of the present day is 
that it is a clumsy, unguided leviathan. It has 
outgrown what its founders ever imagined it would 
be. There is no professional organization in the 
world which is as weak in actual participation 
as The American Bar Associatio1 It is not 
properly functioning, I am confident of that. Per- 
haps a scheme of federal organization would solve 
the difficulties. Let me illustrate them 

Because of the large membership—we have 
grown now to an organization of 28,000 members, 
or thereabouts—it is practically impossible for the 
individual member to be heard upon the floor of 
The American Bar Association. Our membership 
is voiceless; it is not able to express itself. The 
work is done by committees rather than by mem- 
bers at large, and these committees are selected 
from men who happen by some chance to attract 
attention in this or that activity. The great mass 
of membership who, after all, are all that count 
and all that is worth while, are practically without 
consideration. The machine has iterown its de- 
sign. 

I remember at Denver when 
one afternoon at a meeting of the Association a 
man spoke up in the back of the room and made a 
motion. I ruled him out of order and we went 
on. I never saw him. I don’t know what part of 
the room he sat in. All that I knew was there was 
a voice expressing itself across the audience to me 
There were 3,000 people in front of me. That is 
not The American Bar Association that we con- 
templated in 1878. 


vas presiding 


Other unhealthy conditions gr ipon us. Be 
cause of the lack of coherence we are having prob- 
lems over the election of our officers We are 
drifting into a dangerous and unsatisfactory sys 
tem. In the Eighties and Seventies the 
greatest figure perhaps in nerican legal his- 





tory was one David Dudley Field. David Dudley 
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He called in Tweed and he 
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m off. He loved a fight. 
himself He loved to show his 


1 natural born chieftain. 
its birth at Saratoga, Field 
ca Ba \ssociation. There 
this effect He announced 
is a possible candidate for the 
3roadhead of Missouri, who was 
Council, the nominating board, 
hotel in Saratoga and said, 
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American Bar Association. I 

recognize you. But there is 
agreed upon long ago on the 
, and that is that a man who 
nt of The American Bar Asso 
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medal the other 
plica. It was to be 
n of the ex-presidents 

Association, but they were to 
lar vote. There was the flaw 
a big gold affair, and the first 


a bronze re 


When they arrived at the 
Dudley Field and his 


ng for him. Field undoubt- 


ecognition, but that was not the 
American Bar Association. So 
They discovered that this child 


their control. It had a 
and that membership 

So the presidents 
acknowledged popular opinion. 
oted that the medal should be 
orne, and after they had given 
then voted another 


year they 
Dudley Field, and 


should be abolished We have 
since 

standards of the old Bar Asso- 

ik we have grown out of the 

but we have grown out of the 

as a system. There 





rHeE AMERICAN 





Bar ASSOCIATION 


somehow 


are too many of us. Now active men 
gain through sheer inertia of the great mass, and 
we need a restoration of the old methods. 

Ve have some other problems of the same 
sort, but essentially The American Bar Association 
has got to work out some system of organization 
whereby it can be truly representative of the great 
mass of the American Bar again as in the old days. 
It is a splendid thing, but it is not doing quite all 
it used to do. 

I have some other thoughts on the problem of 
our presidents, because after all if history is a 
series of great men, it is true The American Bar 
Association is a series of presidents. The problem 
of our presidents is more difficult than in the old 
days. It was easy then to pick leading, colorful 
figures. We were surrounded by them. Today the 
standard of achievement in the American Bar has 
changed. The corporation lawyer is today the goal 
of the young men of the Bar. He gets much of the 
prestige that in the old day went to another type 
of man. Now that man does not naturally make 
anj appealing leader. The public does not know 
him. 

The other day I handed to a group of history 
students in Colorado a list of the presidents of The 
American Bar Association and asked them how 
many they knew. They knew more of the names 
in the first twenty-five years than they knew in 
the last twenty-five years. I then picked out the 
names of the last! ten years and compared them 
with the names of the first ten and the names of 
the middle ten; and they knew more of the first 
ten than they know of the middle ten, and they 
knew more of the middle ten than they know of 
the last ten. 

Those were not men on the street; they were 
history students. They knew, for instance, that 
Benjamin Bristow, who was unknown to the man 
on the street, was Secretary of the Treasury under 
Grant, under whom the whisky scandals occurred. 
The same thing is true in another degree of the 
general public. The modern business lawyer does 
not always appeal to the public because he is not 
known to the public. Some of our usefulness de- 
pends upon giving leadership to men whom the 
public will understand, whose voices we can hear 

There are other problems ahead of us in other 


directions. We are going to be faced some of 


these days with the problem of headquarters. 
It is being talked about in every direction. What 
are we going to do about it? Most of the 


national organizations are building headquarters 
in Washington. Most of the national organiza- 
tions are accumulating funds and endowments, 
things of that sort—organizations which have tra- 
ditional backgrounds, patriotic backgrounds such 


as we have. We must face the question some 
time, whether we should go to Washington, 


whether we should go somewhere else, or whether 
we should stay in Chicago. Perhaps it would be 
best to have a Middle Western headquarters, but 
we are now developed to a point where we need a 
place where our archives can be kept, a place 
which, in a sense, will be a shrine, a headquarters 
to which The American Bar Association members 
can turn for information, for traditions. 


I have traced a great stream. It is a clear 
and vast stream of human activity and human 


thought. I wonder if, as I have spoken, you have 
































































sensed the feeling for this stream, this insti- 


tution, that pervades me a1 to some extent 
crept through my words 

This organization we ha been dealing with 
is no prairie str , no stat ream. It is a na 
tional flood of national s ficance It is not 
the James river, and it is not the Willamette river. 
It is the Nile, the Congo: it the Mississippi. We 
are dealing here with perhaps the most powerful 


group, powertul in the scope it 1tS activities, in the 





field in which it belongs, with the most significant 
professional organization I the history of tne 
We recognize that, but we 
It requires sound and steady 
ship. It requires leaders rticularly in these 
days when we are fumbling at the future 

The primary problem is one of directing the 
Nobodv can control the M siSsipp! river, 
faster Nobody 


forget it 


world. 


sometimes leader 


current. 
can dam it back or can make it flow 
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can control the stream of human government, the 
stream of human conduct, the g1 vy with 
which this Association deals Men can tamper 
th it, men can corrupt it, dilute it ev 

perhaps, so interfere with it th é ts 
aanks and flow elsewhere. but yntrol 
it. 

What we need is steady hands that wiil g 
steady hands that will direct the 
vatch it and check it here and the ere danget 
signs occur 

Many times this winter as have turned ove! 
the pages of the old leader and st ped to con 
teriplate the immense activities, the outstretched 
tentacles of this organization, the ' ts of contact 


A FOREWORD TO THE PAGEANT OF MAGNA 
CARTA* 


i/ean oj the Lax Sch 


HEN the pageant e are to witness recalls 
Magna Carta, now somewhat more than 
seven hundred year ld, those of us who 
are lawyers should not forget that this y« a 
the three hundredth anniversary of a book that 
means quite as much to our private law as Magna 
Carta to our public law, namely, Coke upon Litt 

ton. The name | eparable from Magna 
Carta. The commentary on the Great Charter in 
his Second Institute was printed by order of the 
Long Parliament and wa most a bible to the 
founders of our polity Lawyers have looked at 
Magna Carta through Coke 
Indeed, he made it living law for 
Anglo-American jurisdictio1 But what the Sec- 
ond Institute did for our public law on the basis 


of the Great Cl rter, the l‘irst 


pectacles ever since. 


Institute did for 
our private law on the bas f the medieval land 
law If we have built our constitutional law upon 


the one, we have built uy the other no less se- 
curely our law of private rights and private enter 
prise. Let us not forget that our economic order, 
our industrial development ir régime of free 


scope for inventive geniu ind creative activity 
on public law—on 


rest on private i no less 
the First Institute no less t 
the medieval land law no less than on the medieval 


in on the second, on 


public law formulated it nd svmbolized by the 
Great Charter. When in 1 First Institute Coke 
called the tenant in te mple (the medieval 


idea) an absolute owt r ern 1d@a ne was 


using the new word “ownership” in a very new 


sense, and his us it in this sense in what became 
*Written to be rea t sentation of “Magna 
Carta A Pageant-Dran at t S Center Meeting € the 


American Bar As 








which are so sensitive in so many rect s, I have 


aid to myself: “This organizati eds big men 
to run it I wonder where we are going to find 
them? We must watch. All of us!’ 
of Harvard niverstty 
i book of ithority, was a preat ep ft ard the 
ndividua t law of the next three « turies 

You will see a representation Barons in 
arms and the solemn grant or statute or treaty—it 
is somet g f all ot these \ Te 
Charter was established Perhaps the pageant of 
Coke’s Institutes can only be in t y er’s mind. 
Perhaps it has no dramatic possibilities for a spec 
tacle. It is true, as one reads the table to Coke on 


Littleton, he may note more thar ne venerable 
institution of the old land law w might yield 


r ] t 


an episode: tne lord collecting an aid Irom nis ten- 


ants to meet the expense of making his son a 
knight or of marrying his daughter, the lord selling 
the marriage of his tenant’s heir, the { for in a 
livery of seisin delivering a clod from the land of 
the feoffee in token of the seisin, the remainderman 
after a disseised life tenant making yntinual claim, 
the heir of a disseissee enterir fu n tl land, the 


tenant in a writ of right throwing his glove upon 


the floor of the court and dema1 ¢ trial by battle, 
the lord seizing his tenant’s best w as a heriot, 
the tenant by cornage blowing a horn to warn of 
he coming of invaders, the tenant following the 


‘ 
t 
king on foot in his wars until he had worn out a 


Surely 


there e dramatic possibilities here. But in the 

pageant that passes before the la er’s mind, he 

ll see feudal incidents—fines ( Is, and 

primer Se@1s Ss he will e¢ the old 

( ¢ neces, feoffment and | f 1 recov- 
t Tre f s ] 

the convevances through uses, | tatutory deeds 


and recordings, and at length by rtificates. He 
will see the common law estates, the limitations 
out through the statute of uses, the simpler 
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tatutor ms of nineteenth-century America, 
ind the ling of these things in England but 
we cannot celebrate the anni- 
| by a pageant appeal- 
s and knights and 


ecclesiast the armor and trappings and vest- 


ent t | e Ages cannot be paraded before 

yet tl f the lawyer’s mind will see things 
hat 1 for the security of homes and 
irms al! ps and by extension mean every- 


thin ( rise and industry in every part of 


ind disillusionment are 
correct t be “hard boiled.” We 
ne d lors in which heroes and villains 
vere pa the last century and seek to see 
men. We search for the human 
umane element in the 
great event type of 
history § t iterpretation of men by a 
I brute beneath the 
sciou f the human actor and the sordid 
is behind the act. The lawyer's 

I Carta has had to take its 
irn at 1 rt of scrutiny A recent historian 
ré that although the Great Charter has 
ttaine ty, “the path of the merely secular 
tol t blocked by the spectre of heresy” 
treat its more famous clauses in a 

vay WV 1 theological document would “be 
enoun blasphemous.” But to show that 
lohi reat soldier, that the barons were 
e quite s¢ sh class motives, to 

I the hand of lawyers 
came I guarantec f liberty to all manner 
f men { time to come, were originally con 
eCive v spirit of yncrete remedies for 
es no harm to the 
(usreat ( tel ror vhat it really is and really 
tands f truth it suffered in the last genera- 
tion frot t o1 might ll the myth of the 
lid : ra time leg historians idealized 
M ¢ as a legal golden age in which 

er! I politica stitutions existed in 

eil 1 natural fort They made a sort 
an publ law It began, as it 
re, wit DI rue picturing the self-governing 
he Germanic peoples, the mark, the 

meinde, and the New 

eeting he main action began 

na Carta in terms of 
ntury bill of right and culminated 
f the contests between courts 


nteenth-century England in terms 

\r tut ' Our just regard 

he ( harter will be the deeper when we 

heroic myth. Like all myths there 

But that truth, seen and under- 

licity, is quite enough. It does not 

eed tl work coating put around it by 

he hist irists of the last generation. The 

Barons t the first nor the last to build wiser 
than the 

I teworthy in the making of 

s the structive era in the 

Middle time of solid foundations of Eng- 

es o tical institutions, the creative 

ntur hen the Norman kings had 

et S ntral ¢ ernment, the legal 
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genius of Henry II built up an efficient administra 
tive system which could survive the misgovernment 
of his sons and the civil war to which it led, and on 
which could be superposed a system of checks and 
balances, running back to the Great Charter, char- 
acteristic of the polity of English-speaking peoples 
ever since. These were centuries of political activ- 
ity, in which men did things for order and stability 
and for free life under order and along with sta 
bility, but before achieved order and stability led 
to a period of standing still amid decaying social 
institutions. In these creative centuries, the twelfth 
and the thirteenth, the work of Henry II, Magna 
Carta, and the legislation of Edward I are the land 
marks. 

Next comes the seventeenth century—legally 
speaking the age of Coke—the era of the contests 
between the common-law courts and the Stuart 
kings, the era of individualism superseding the re- 
lational society of the Middle Ages, the era of a 
common law standing between the individual and 
the human agencies of social control, making from 
the medieval legal and political materials a sys 
tem of immemorial rights of Englishmen to be 
taken by colonists to the new world and there 
presently further developed and set in constitu 
tions, federal and state. Here legally and politically 
the landmarks are Coke’s Institutes, the Petition 
of Right (drawn by Coke) and the Bill of Rights in 
which Coke’s work was reaffirmed and visibiy em 
bodied in the British Constitution. 

Next comes the eighteenth century, the era of 
rational humanity, seeking to secure forever and 
for all men by reasoned political charts and declara 
tions and constitutional provisions what the Middle 
\ges had won for the free man, and the seven 
teenth century had provided for the adventurous 
man. Here the landmarks are the Declaration of 
Independence, the Virginia Bill of Rights of 1776, 
and the Constitution of the United States. 

Finally we must reckon the pioneer era in 
America, in which a hardy, liberty-loving stock, 
carrying English institutions across a continent, 
democratized them through and through, holding 
fast to the English conception of spontaneous indi 
vidual development of every one’s life for himsel! 
and in his own way, and yet seeking to make law 
and politics instruments of widespread human hap 
piness as well as guarantees of free human self 
assertion, 

As we look back at the work of these creative 
eras, as it stands fast in our institutions today, we 
cannot but see that the ground plan, to which 
we have built ever since, was given by the Great 
Charter. It was not merely the first attempt to 
put in legal terms what became the leading ideas 
of constitutional government. It put them in the 
form of limitations of the exercise of authority, 
not of concessions to free human action from au 
thority. It put them as legal propositions, so that 
they could and did come to be a part of the ordinary 
law of the land invoked like any other legal pre- 
cepts in the ordinary course of orderly litigation. 
Moreover, it did not put them abstractly. In char- 
acteristic English fashion it put them concretely in 
the form of a body of specific provisions for present 
Is, not a body of general declarations in universal 
terms. Herein is perhaps the secret of its enduring 
italitv. Like the Constitution of the United States 
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it is a great legal document. Like the Constitution 
it lent itself to development by lawyers’ technique. 
It did not foreclose legal development by universal 
abstract clauses. It did not seek to anticipate and 
provide for everything in time to come. When 
recent historians, affecting to overthrow the law- 
yer’s conception, tell us that its framers meant no 
more than to remedy this or that exact grievance 
of a time and place and class by a particular 
remedial provision framed for the exigencies of 
that grievance, they tell us no more than that the 
method of the Great Charter is the method of Eng- 
lish law in all ages. The frame of mind in which 
is was drawn was nothing less than the frame of 
mind of the common-law lawyer; the frame of mind 
that looks at things in the concrete, not in the ab- 
stract, the frame of mind which prefers to go for- 
ward cautiously on the basis of experience from 
this case or that case to the next case, as justice 
in each case seems to require. Exactly because it 
is an example of the sure-footed Anglo-Saxon’s 
habit of dealing with things as they arise and in the 
light of experience, it has been able to maintain 
itself as the fountain and source of English and 
American public law for seven centuries. 
Something was never made from nothing. In- 
stitutions do not spring Minerva-like full fledged 
from the heads of rulers or statesmen or lawmak- 
ers. Hence it need not surprise us when we are 
told that Magna Carta, which we put as the be- 
ginning of constitutional law, had yet its forerun- 
ners. It goes back, so we are now taught, by way 
of the charter of liberties of Henry II and the like 
charters of Stephen and Henry I, to the charter of 
liberties of Cnut. This, however, is only its formal 
pedigree. In substance it is another thing. In 
substance it formulates ideas and realizes principles 
which are at the foundation of medieval social and 
political life. Thus if its formal roots are in Anglo- 
Norman writ-charter and the Anglo-Saxon writ, its 
material roots are in the whole legal and political 
thought of the twelfth century and ultimately in 
Germanic law as affected by the law of the church 
and by the Roman law. Exacted by a combination 
of land-owners, church, and merchants, and granted 
by the king, it recognizes the centralized judicial 
and administrative system which made the common 
law possible, but is not exactly a constitution, nor 
a statute, nor a treaty, nor a compact, nor a declara- 
tion of rights, and yet has something of all of these. 
What stands out is its legal quality. For in the 
Middle Ages men thought of human welfare in the 
aspect of legality as distinctly as today they think 
of it in the aspect of utility. For that time, the 
search for law was still nothing less than a quest 
for the justice and truth of the Creator. Men 
thought of society as held together by a system of 
reciprocal rights and duties, involved in relations, 
and half human, half divine. Authority was parti- 
tioned between church and state. Laws and insti- 
tutions were made and established and applied in 
an atmosphere half theological and half legal. The 
state was divinely ordained as a remedy for sin and 
an agency for promoting justice and right. The 
supremacy of law, a fundamental dogma of our 
common law, one moreover which we trace back 
to Magna Carta, is but this supremacy of right 
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divorced from its theological element at the 
Reformation. 

Under the Norman kings, England got a cen- 
tralized administration and centralized justice 
ahead of the rest of Europe. Henry II was by 
instinct a lawyer. He used the great powers which 
this centralized administration and centralized jus- 
tice gave him moderately and in lawyerlike fashion. 

sut his no less masterful sons, who were soldiers 
rather than lawyers, used them selfishly. John, 
in particular, used the powers of the crown and the 
administrative machinery which the genius of his 
father had provided not for wise national purposes, 
but in effect to oppress every class in society. He 
exacted more from the barons than had been cus- 
tomary. He oppressed the smaller landholders 
both indirectly through their lords and directly 
through his administrative officials. He attacked 
the church, whereas in the medieval polity it was 
tundamental that church and state were co-workers 
in maintaining the social order. He made heavy 
money demands upon the merchants without giv- 
ing them in return protection and good government 
as an equivalent. He used the administrative 
agencies of protection as instruments of extortion. 
Thus he united all interests and classes against him. 
Although the Great Charter was exacted by the 
barons, all these classes were behind it and it sought, 
in characteristic English utilitarian fashion, to give 
concrete remedies to each for the concrete grievances 
of each. No less in characteristic English fashion, 
instead. of overthrowing the administrative ma- 
chinery of Henry II, which John had abused, in- 
stead of wrecking orderly government and adminis- 
tration, which had been made instruments of ex- 
tortion, the barons demanded and obtained more 
precise and exact definition of the reciprocal duties 
and claims in the relation of king and subject, of 
overlord and tenant in chief, and a body of authori- 
tatively declared legal limitations upon royal em- 
ployment of the administrative machinery of the 
realm. 

In one respect the Great Charter is a redress 
of the grievances of the great land owners, impos- 
ing limits of order and reason upon the king’s ex- 
actions as feudal overlord. But the grievances of 
the church are put first; it is also a redress of the 
grievances of the church, imposing respect for the 
then fundamental division of powers between the 
spiritual and the temporal. In still another aspect 
it is a redress of the grievances of the merchants 
and traders, providing for uniform weights and 
measures, freedom of travel and freedom from un- 
just taxation. Most of all, however, and in its gen- 
eral aspect, it is a redress of common grievances of 
all. It calls for reasonable fines, proportioned to 
the offense and the offender. It calls for justice 
as something of right, not to be sold, denied or de- 
layed. It calls for security of property, which is 
not to be taken for the king’s purposes without the 
old customary payment. It calls for security of the 
person. The free man is not to be imprisoned or 
banished or outlawed or disseised or deprived of his 
established privileges without a lawful judgment 
or otherwise than according to law. These last 
provisions, coming into our law by way of Coke’s 
Institute and the Bill of Rights and our American 
bills of rights, have proved of enduring vitality. 
Interpreted and applied by American courts in one 
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fty years of constitutional legal de- 
velopment, they have proved equal to the constrain- 


ing of sovereign peoples, organized in sovereign 
states, to rule under God and the ldw. 

Through these general provisions which, if de- 
vised for particular grievances of particular classes 
in a particular time and place, yet were applicable 
to like grievances in any time and place, the Great 
Charter esta hed a system of constitutional gov- 
ernment, and so is rightly revered as the source 
yf the surest agency of social and political stability 
n the modern world, and the symbol of that su- 
premacy of law over the agencies of government 
ind of those guarantees to the individual man that 
administrative machinery while guiding him and 
protecting him will not grind him down, which are 


the proudest possession of Englishmen and their 


lescendants everywhere. 

No doubt what we now regard as the signifi- 
ant provisions of the Great Charter were adapted 
to new task t in new lights, put in modern form, 
y the great lawyers of the sixteenth and seven- 


teenth centuries, and most of all by Coke. But 
reat as is our indebtedness to Coke in this connec- 
yn, we must not fail to perceive that, without pro- 
fessing t eal in universals, Magna Carta re- 
. to a fundamental and universal problem 
f human nature—or, as I suppose we must say 
day, of human behavior. Self-assertion and the 





ay i i 
vill to pov lesire to do things freely and desire 
dominate over the doings and control the actions 
f others, at leep-rooted tendencies of humanity 
which require government and law, if civilization 
to be maintained and go forward, and yet make 


government and its legal agencies dangerous to the 
very freedom they exist to maintain and further. 
We must utilize the will to power as an instrument 
for ordered life in society. Yet we must hold it 
n. lest it go beyond the demands of life ordered 
y reason and impair free individual self-assertion 
eyond the inevitable minimum. 
need of ordering by masterful rulers 
ind equal f confining the masterful rulers to 
the purposes for which rule is ordained, two rival 
vstems have developed—the régime of administra- 
n and the régime of law. The former emphasizes 
efficient rule, the latter emphasizes spontaneous 
ndividual initiative and free individual action. The 
former emphasizes official doing of things, the 
latter stre private doing of things. The former 
ks chiefly to an executive hierarchy, the latter 
rive the primacy to a judicial hierarchy. The 
former relies on guidance through experienced dt 
rection, the latter on trial and error and experience 
f decision. The former would hold down the will 
to power through organization and allocation of 
lefinite work to each official, by marking out the 
lomain of each and by inspection and supervision 
\rough administrative superiors.! The latter 
vould hold down the will to power through sub- 
ecting every official and every official act to the 
law of the land applied after trial and reasoned 
argument in a judicial proceeding. The former 
stulates a wise ruler or wise group of rulers, gov- 
erned by enlightened motives and possessed of 
energy, integrity and good will. The latter postu- 
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ites a fundamental law and a widespread and deep- 
ited determination to abide by it. The former 


keeps up the tradition of Rome. It succeeds to the 
Roman emperor and the French king of 


29 


wn 


the old régime, and puts a sovereign people and its 
ministers and officers where the Roman polity put 
the emperor and his officials and the old French 
polity put the king and his ministers and agents. 
The latter keeps up the Germanic or medieval tra- 
dition of the king ruling sub deo et lege. It thinks 
of a sovereign people, its lawmaking bodies, its 
executives and its judges alike, as under the laws 
of the land. 

Lawyers must not be blind to the advantages 
of the administrative régime nor ignore certain dis- 
advantages of the government of laws as compared 
with the government of men. The setting up of 
boards and commissions on every hand, the devel- 
opment of administrative jurisdictions, the passing 
of subject after subject from the domain of the 
courts to that of the commissions are eloquent of 
the pressure of need for doing things speedily and 
efficiently which has come with the shifting of the 
center of gravity from country to city, with the 
change from a pioneer, rural, agricultural to an ur- 
ban, industrial society. Neither régime may wholly 
exclude the other. We must have government of 
men as well as government of laws; and Conti- 
nental Europe has shown signs of moving in our 
direction as we have shown signs of moving in 
theirs. But let us remember that Magna Carta was 
superposed upon the most efficient administrative 
system of its time. 

Moreover, the need of checks and legal limita- 
tions did not come to an end when we gave over 
kings and set up popular governments. Majori- 
ties, legislators, executives, administrative boards 
and commissions, each within the sphere of its 
capacities for interference with our individual 
free self assertion, may exercise their will to 
power after the manner of Henry II, or after the 
manner of John, or sometimes the one and some- 
times the other. Vastly more complicated in de- 
tail, it is at bottom the old, simple problem of 
Magna Carta, and the solution, legal limitations a 
part of the law of the land and given effect as such 
by the ordinary processes of the law, maintains it 
self today. Indeed, I doubt whether the unwonted 
rule of boards and commissions, the activity of in- 
spectors, and the scrutinizing of all enterprise and 
all activity through administrative investigations 
would be tolerable in a people so near in spirit to 
the pioneers, so accustomed to spontaneous private 
initiative, so filled with faith in the power of any 
man to do anything, were it not for legal restraint 
in the background of administrative government 
and the ultimate supremacy of the law of the land. 

Certainly the things for which Magna Carta 
stands are full of life today, and the lawyer is justi- 
fied in his faith that for another seven hundred 
vears that venerable instrument will make for rea- 
son and the will of God as it has done for seven 
hundred years in the past. 


Signed Articles 
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“THE HUMAN EFFECTS OF LAW” 

The profession and the public generally 
should be interested in the recent announce 
ment that Johns Hopkins University has 
established an Institute for the Study of 
Law. The name of the university is sufh 
cient notice that the new undertaking will 
concern itself with research in its chosen 
field. In point of fact, it is the hope that the 
Institute may ultimately do for Law what 
the Johns Hopkins Medical Center has done 
and is doing for Medicine 

The primary purposes in the establish 
ment of the Institute, according to the off 
cial announcement given to the press, are 
briefly: the study of the economic and 
social effects of law; the clarification and 
simplification of law; the training of jurists 
and codifiers; and the guidance of writers of 
textbooks and thinkers upon the human 
effects of law. 

The study of the social and economic 
effects of law and the determination as far 
as possible by scientific methods of the 
human effects of law appeal strongly to the 
imagination. The plan in this respect opens 
up an immense and undeveloped field and 
one in which the possibilities of results are 
apparently only limited by the resources at 
the command of the Institute. 

Law as a science has heretofore been 
studied, apart from purely professional 
preparation, principally at the source—in- 
cluding in the idea of source not only the 
origins but the series of developments which 
have made it what it is. In brief, the effort 
has been made. and with remarkably suc 
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cessful results from the standpoint of legal 
scholarship, to chart the stream from the 
beginnings down to the point where it flows 
out today over the broad field of human liic 
and human activity and becomes an influ- 
ence in the daily conduct of millions. Beyond 
this point the charts are lacking, and it is 
largely to supply them for this broad area 
that the Institute in question has been 
organized. 

What the law is can be fairly ascer 
tained, but what the law does when it 
comes to the field where its purpose must 
be achieved is quite another thing; and yet 
the determination of what the law does is 
essential to a real definition of what the 
law really is as an instrument of social in- 
fluence and control. At the source and along 
the main current of the stream a rule of 
law may seem reasonable and justifiable, but 
only by a broad consideration of its effects 
as seen in human society can its essential 
worth or lack of worth be determined. 

The fundamental idea behind thi: 
method of approach, indeed the fundamental 
postulate of any scientific study of the law, 
according to an article by Prof. Walter W 
Cook in the June, 1927, issue of the JouRNAL, 
is that “human laws are devices, tools which 
society uses as one of its methods to regu 
late human conduct and to promote those 
types of it which are regarded as desirable 
If so, it follows that the worth or value of 
a given rule of law can be determined only 
by finding out how it works, that is, by 
ascertaining, so far as that can be done, 
whether it promotes or retards the attain 
ment of desired ends. If this is to be done, 
quite clearly we must know what at any 
given period these ends are and also whether 
the means selected, the given rules of law, 
are indeed adapted to securing them.”’ 

[It is obvious that such a program in 
volves calling largely on economics and 
social science and that to carry it forward 
will ultimately involve the cooperation of 
trained men in many and diverse fields. For 
the present, what is known as “the originat 
ing faculty,” constituted to study and out 
line plans for the future development of 
the Institute, consists of four men, all well 
known in their respective fields: Walter 
Wheeler Cook, Professor of Law at Yale; 
Herman Oliphant, Professor of Law at Co 
lumbia; Leon Carroll Marshall, Director of 
Economics and Business at the University 
of Chicago; and Hessell Edward Yntema, 
Professor of Roman Law and Jurisprudence 


























































































Columbi During the coming academic 

W told, the members of the faculty 

l « ( e upon their own research 

oblems upon the formulation of their 

urse for future action, and no students will 

e enrolled, although “properly qualified 

ersons ish to be associated with the 

researches of members of the faculty may 
ike n for such privileges.” 

W he lents are later admitted, they 


not be students in the ordinary sense. 
There is 1 desire to add another profes- 
aduate school to the list of 


nstitutions of such character. 


[he pro to be made later for teach- 
ing wi vith a view to training men 
in the science of legal research. In this way 
the Institute will not only be able to provide 
men for carrying out its own plans by the 
methods which are found to be most pro- 


ductive of results, but it will be a center 


m wh en equipped to carry on the 

ork of rch in this wider field and with 

this new approach will carry their ideas and 
methods all over the country. 

In the press announcement above re 
erred Mr. Griswold, one of the trustees 
f Johns | kins University, stated that the 
ounding the Institute was the consum 
ation of plan for which the University 
id lab twenty years. “We set no 
mit to the size of the Institute,” he said. 
In time it may equal that of the Hopkins 
Medical Center with its magnificent equip- 
ent d $40,000,000 endowment. It is inter- 
esting to recall that just four men started 
hat scl Osler, Welch, Halstead and 
celly. We regard the selection of four men 

the founding of this new institution as a 

DPV o1 for success. We have yet to se 
cure the « vment for the Institute, but we 
hall } | at once in an effort to obtain it. 
We ré vever, that the Medical School 

sO Sp small endowment. 

“Our 1 professors come here as pio 
neers, ant cip: ting the task before them, 


spirit of practical idealism and with 





elie they e participating in a 
emé will prove of historic signi 
cance st as the four great doctors 
started the medical school without the re- 
Lint limitation of a plan fixed in 
ance heir ; 1, so the four new pro 
ssors of the Institute for the Study of Law 
their hands every liberty in the 

ite starts its career with the 


a great and 


ssel element i success 
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fruitful idea. Moreover, the idea is calcu- 
lated to appeal to the intelligent lay public 
as well as to the profession, and this circum- 
stance is not to be undervalued in a plan 
which contemplates a large endowment to 
be secured from public-spirited citizens. It 
also starts with the prestige of a notable 
institution which has achieved remarkable 
things in a foundation devoted to a sister 
science. 

It contemplates no sudden and spectac 
ular results and indeed needs nothiny of the 
sort to encourage its supporters or justify 
its existence. But it proposes a beginning 
on one of the largest tasks conceivable in 
the field of law, and one that will relate the 
law to the growing body of social, economic 
and political science. 


BEARING FRUIT 

While statistics showing the actual in 
fluence of Bar recommendations as to ju- 
dicial candidates are meagre, enough infor 
mation is available to show clearly that these 
efforts are bearing fruit and are having real 
influence. Significant of this fact are the 
results of a recent election for judges in 
Portland, Oregon, where the Multnomah 
sar Association made recommendations 
based on a referendum. In that case the 
ratios observed in the lawyers’ preferential 
vote were carried into the nominating elec- 
tion. In Omana all the judicial candidates 
recently recommended by the Bar Associa- 
tion by referendum vote were nominated. 
In Arkansas the plan of the State Bar 
Association to recommend candidates for 
Supreme Court judges at the Democratic pri- 
mary struck a curious obstacle. The Demo 
cratic State Central Committee two vears 
ago passed a rule. aimed at Klan-selected 
candidates, forbidding anvone to run at a 
Democratic primary who should “have par- 
ticipated in any run-off or primary other 
than a run-off or primary held under the au 
thority of the Democratic party.” The exe 
cutive committee held that this rule would 
apply to the proposed bar primary and it 
was, for that reason, abandoned. Might not 
this ruling have been otherwise if it had been 
made to appear that the bar primary was 
originated and conducted by the State Bar 
Association on its own initiative, that the 
candidates had nothing to do with it except 
to be judged, and that therefore they could 
not be said to have “participated” in it? 
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REVIEW OF RECENT SUPREME COURT DECISIONS 


Organic Act of Philippines Forbids Legislature to Vest Power to Vote Government-Owned 
Shares in Stock Corporations in a Body Controlled by Its Own Members — Mississipp1 
Statute Held Void as Impairing Former Revenue Agent’s Contract With State- 
Force and Effect of State Court Decisions on Questions of “General Law” 

When Such Questions Are Presented to Federal Courts—Under Federal 
Employers Liability Act a Valid Release by Injured Employe Is Bar 


to Action by Administratrix for 


Benefit of Widow and Children 


\fter His Death—Statutory Presumption Raised by Absence 
of Revenue Stamp on Opium 


By EpGAar Bronson TOLMAN* 


Philippine Islands—Organic Act—Separation 
of Powers 

Under the Organic Act of the Philippine Islands gov- 
ernmental powers are separated and vested in legislative, 
executive and judicial departments. The power to vote gov- 
ernment owned shares in stock corporations is an executive 
power which the legislature cannot vest in a body controlled 
by its own members ex officio. 


Springer et al. v. Government of Philip pre 
Islands, Adv. Op. 522; Sup. Ct Rep., Vol. 48, p. 480 

In the Philippine Islands, The National Coal 
Company and the National Bank are corporations 
created by the local legislative authority. The gov- 
ernment owned almost all of the stock of both. The 
controversy here turned upon the legislature’s 
power to vest the voting power of these corpora- 
tions in a Committee in one case and in a Board of 
Control in the other, the Committee and Board of 
Control both being composed of the Governor 
General, the President of the Senate, and the 
Speaker of the House of Representatives. Similar 
control was similarly vested in the case of at least 
four other corporations not involved here. 

The Governor-General, challenging the validity 
of the legislation, declined to act under it, but the 
President and Speaker cast the government’s votes 
for the petitioners here, and they were accordingly 
elected directors of the corporations. Subsequently 
actions were brought by the Government of the 
Islands in the nature of quo warranto challenging 
the right of the directors to hold office. The Gov 
ernment contended that the election of directors 
by vote of the Government stock was an executive 
function vested by the Organic Act of the Islands 
in the Governor-General, and that legislation pur- 
porting to vest it in bodies whose majorities were 
officers of the legislature was invalid because it 
conflicted with the Organic Act 

The court of first instance sustained the gov- 
ernment and entered judgments of ouster against 
the petitioners. They brought certiorari in the 
Supreme Court, where their contentions were again 
rejected but by a divided Court 

The prevailing opinion was delivered by Mr. 
Justice SuTHERLAND. In disposing of the case he 
first summarized certain pertinent parts of the Or- 
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*Assisted by Mr. Tames L. Homrtre 


Panic Act which occupies a posit 1 the local 
government analogous to that of a state constitu 
tion in a state. It provides that general legislative 
power is vested in a legislature of two houses, that 
the supreme executive power is vested in the Gov- 
ernor-General; that he shall have general super- 
vision of all departments not inconsistent with the 
\ct; that he shall be responsible for the execution 
of laws in force in the Islands. The legislature is 
empowered by the Act to increase or abolish any 
of the executive departments or to change the luties 
thereof and to provide for the appointment and re 
moval of the heads of executive departments by the 
Governor-General. It is further provided that “all 
executive functions of the goyernme nt must be di- 
rectly . under the supervision and control of the 
Governor-General.” Provision is made also for 
courts. 

It was then argued that this general govern- 
mental structure closely resembled that commonly 
adopted under the American constit utional system 
as exemplified in state and federal governments 
with the separation of the power as a basic and 
vital principle and that therefore the impropriety 
of the exercise by one branch of powers relating to 
the functions of another branch obtains in “the 
Islands as it does elsewhere where American con 
stitutional theory prevails. 

The nature of legislative power was then 
briefly stated as follows: 


S 


Legislative power, as distinguished from executive 
power, is the authority to make laws, but not to enforce 
! or appoint the agents charged with the duty of 
enforcement. The latter are executive functions 
It is unnecessary to enlarge further upon the general 
subject, since it has so recently received the full con 
sideration of this Court. 





And it was concluded that | since the manage- 
ment of the shares of stock here question could 
not be considered a legislative or judicial function 
it was perforce an executive function—and that, 
whether carried on as a sovereign or a proprietary 
activity. 

An authority from the Colorado reports 
analogous to the present case was then reviewed in 
the following portion of the opinion: 








Stockman v. Leddy : involved a 
case very much like that now under consideration. The 
state legislature had created a committee of its own 


members to investigate the right the state in the 
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wing wat therein. The mmittee was authorized 
to determine what steps were necessary to be taken to 
protect the rights of the state, to employ counsel, etc. 
laim that the investigation was for the 

purpose of ascertaining facts to aid in future legislation 
or to assist t gislature in its legislative capacity, but 
t was for t purpose of enabling the committee itself 
to reach a ision as to what should be proper to 
io in order to protect the rights of the state. The 
tional, said ° “i 


words, t general assembly not only passed an 
| 


act—that is, 1 1 law—but it made a joint committee 


he st t i the house as its executive agent to 
urry t that law. This is a clear and conspicuous in- 
1e general assembly to confer 
xecutiv t na collection of its own members.” 
And t t that this was invalid under the pro- 
! ting the tripartite 


Che tion next considered was that the 
like that involved in the 
ilar institutions under 


he mat t of Regents who are members of 


It was pointed out that these 
| that in case of stock 
ss had uniformly provided that 


be voted by an executive officer. 

hese fact thought enough to refute the 
ent rule contrary to that adopted by 

e effective by acquiescence 

Cong nstruction embodied in legis- 


at the powers 

ire vested by the 

General The intent of 

R f y ti provisions of 
isely these pro 
ywer is vested in 
general supervision 
and bureaus of the 
placed the responsibil- 
l execution of laws of the Philippine 
general prt already quoted, all 

ist be tly under the Governor- 
lepartments under 

are grants compre- 

\ T attempted to be ex- 

ions of law now 


contentions of the peti- 

ered and rejected. They were: 
--General’s power of appoint- 
se enumerated, i.e., officers 

en the Act became law, officers 
ler the Act, and officers after- 
ppointed by him; 
st t the failure of Congress to annul 
iplied Congressional sanction. 

e contentions was rejected chiefly 

could not overcome the gen- 
executive power in the Gov 
Genet r under his control: the second, 
that mere inaction on the part of 

nsufficient to constitute approval of 

ly contravening the Organic, Act. 


» ET as ast j 


Hotmes delivered a _ dissenting 


ym do not estab 


ack and white. Even the more 
F nd to terminate in a penumbra 
r gi y from one extreme to the other. Prop- 


taken without compensation, but with the 
l power,) some property may 


r public use without paying for 
ke too much. When we come to the 
' i on bvious that they 


must be received with a certain latitude or our govern 


ment could not go on. 

Numerous instances were then cited to show 
the incompleteness of the separation of powers— 
instances where one branch of the Government has 
exercised power properly belonging to another 
branch, but where the exercise has nevertheless 
been upheld. 

The opinion was concluded as follows: 

It does not seem to need argument to show that how- 
ever we may disguise it by veiling words we do not and 
cannot carry out the distinction between legislative and 
executive action with mathematical precision and divide 
the branches into watertight compartments, were it ever so 
desirable to do so, which I am far from believing that it 
is, or that the Constitution requires. 

The only qualification of such latitude as otherwise 
would be consistent with the threefold division of power, 
is the proviso in §22 of the Organic Act “that all execu- 
tive functions of the Government must be directly under 
the Governor General or within one of the executive de- 
partments,” etc. That does not appear to me to 
govern the case. The corporations concerned were private 
corporations which the legislature had power to incorpor- 
ate. Whoever owned the stock the corporation did not 
perform functions of the Government. This would be 
plain if the stock were in private hands, and if the Gov- 
ernment bought the stock from private owners the func- 
tions of the corporations would not be changed. If I am 
right in what I have said I think that ownership would 
not make voting upon the stock an executive function of 
the Government when acts of the corporation were not. | 
cannot believe that the legislature might not have pro 
vided for the holding of the stock by a board of private 
persons with no duty to the Government other than to 
keep it informed and to pay over such dividends as might 
accrue. It is said that the functions of the Board of 
Control are not legislative or judicial and therefore they 
must be executive. I should say rather that they plainly 
are no part of the executive functions of the Government 
but rather fall into the indiscriminate residue of matters 
within legislative control. I think it would be lamentable 
even to hint a doubt as to the legitimacy of the action of 
Congress in establishing the Smithsonian as it did, and 
I see no sufficient reason for denying the Philippine legis- 
lature a similar power. 

Mr. Justice Branpets agreed with the opinion 
of Mr. Justice Hotmes. Mr. Justice McREeyNotps 
stated his view separately in the following opinion: 

I think the opinion of the majority goes much beyond 
the necessities of the case. 

The “Organic Act” is careful to provide: “That all 
executive functions of the government must be directly 
under the Governor General or within one of the execu- 

e departments under the supervision and control of the 

Governor General.” 

\ good reason lies behind this limitation which does 

apply to our Federal or State governments. From 
the language employed, read in the light of all the circum- 
stances, perhaps it is possible to spell out enough to over- 
hrow the challenged legislation Jeyond that it is un- 
necessary to go. 

The case was argued by Mr. John W. Davis 
for the petitioners and by Solicitor General Mitchell 
for the Philippine Government. 


Constitutional Law—Impairment of Contract 
Obligation 
A statute permitting the successor of a revenue agent 
to report his opinion on the merits of suits pending to re- 
cover delinquent taxes and to share commissions on amounts 
collected is an unconstitutional impairment of his predeces- 
sor’s contract with the state where such predecessor has 
instituted suits under a then existing statute permitting him 
to continue such suits in his successor’s name and entitling 
him to the full commission. 
Mississippi v. Miller et al., Adv. Op. 270; Sup. 
Ct. Rep., Vol. 48, p. 266. 
This action was brought by a former Revenue 
Agent of Mississippi, called plaintiff, against his 
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oht v ention of interference with the 
ff’ t with the railroad company. 
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led ina f ral court resulted from a belief that 
ec t ed was under’ the federal 
lec I nvalid under those of the courts 
Kentucl 
rt irt and the circuit court of ap 
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clearly »wwn by many decisions of this Court. Swift v. 
Tyson was an action on a bill of exchange. Mr. 
Justice Story writing for the Court, fully expounded §: 

f e Judiciary Act. Carpenter v. Insurance Compa» 
held that the construction of an insurance policy 
Ives questions of general law. Lane v. Vick . . 
lved the construction of a will. It was said: “This 
urt do not fotlow the state courts in their construction 
f a will any other instrument, as they do in the con- 
tion of statutes.” Foxcroft v. Mallet held 
at the decision of a state court construing a deed is not 
usive on this Court. Chicago City v. Robbins 
ned to follow the determination of the state court 
what constitutes negligence. Yates v. Milwaukee 
held that the determination of what constitutes a dedicat 
f land to public use is one of general law. Olcott « 
Supervisors held that the determination of what 
is a public purpose to warrant municipal taxation involves 
1 question of general law. Railroad Company v. Lock 
d declined to follow the state rule as to lia 
‘ity of common carriers for injury of passengers. Liver 
Steam ( Phenix Ins. Co held a question 
cerning the validity of a contract for carriage of goods 
s one of general law Baltimore & Ohio Railroad + 
igi so he'd as to the responsibility of a rail 
1 conm.pany to its employees for personal injuries 
Beutler Grand Trunk Railway decides who are 
ellow-servants as a question of general law. 
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The lower courts followed the well-established rule 
Arn he'd the contract valid. The facts shown war 
e injunction granted 
The dissenting opinion was delivered by Mr 
— Hotmes with whom Mr. Justice Branpets 
and Mr. Justice Stone concurred. After a statement 


f the facts this opinion continued 
The Circuit Court of Appeals had so considerable a 
lition behind it in deciding as it did that if I did 
regard the as exceptional I should not feel warranted 
{ iting my own convictions again after having stated 
hem in Kuhn v. Fairmont Coal Company. But the ques 
is important and in my opinion the prevailing doctrine 


Case 


as been acecpted upon a subtle fallacy that never has been 
analyzed. If I am right the fatlacy has resulted in an un- 
nstitutional assumption of powers by the Courts of the 
United States which no lapse of time or respectable array 
of opinion should make us hesitate to ccrrect. Therefore 
I think it proper to state what I think the fallacy is—The 


and the lower Courts is 
‘naependent judgment on 


ften repeated propositien ot this 
the parties are et.titled to an 





matters of general law. By that phrase is meant matters 
that are not goverved by any law ot the United States or 
uny statute of the State,—matters that in States other 
Louisiana are governed in most respects by what is 


called the common law. It is through th:s phrase that what 


[ think the fallacy comes in 
Books written about any branch of the common law 
it it as a unit, cite cases from this Court, from the 
Circuit Courts of Appeal, from the State Courts, from 
Eng!and and the Colonies of England indiscriminately, and 


ise them as right or wrong according to the writer's 
tions of a single theory. It very hard to resist the 
mpression that there is one august corpus, to understand 
clearly is the only task of any Court concerned 
If there were such a transcendental body of law outside 
any particular State but obligatory within it unless and 
changed by statute, the Courts of the United States 


1s 


which 


ght be right in using their independent judgment as to 
it was. But there is no such body of law The 

y | illusion that I think extst consist In supposing 

at the e is this outside thing to be found Law is a 

1 used with different meanings, but law in the sense in 
which courts speak of it today does not exist without some 
lefinite authority behind it. The common law so far as 
t is enforced in a State whether called common law or 


t. is not common law generally but the law of that State 
sting by the authority of that State without regard to 
what it may have been in England or anywhere else. 

Whether and how far and in what sense a rule shall 
e adopted whether called common law or Kentucky law 
s for the State alone to decide. 

If within the limits of the Constitution a State should 
cf the disputed rules of general law by statute 


; } 


are one 
ere would be no doubt of the duty of all Courts to bow, 
¢ their private opinions might be If a 
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state constitution should declare that on all matters of 
general law the decisions of the } st Court should estab- 
lish the law until modified by statute or by a later decision 
of the same Court, I do not percei w it would be pos- 
sible for a Court of the United States to refuse to follow 
what the State Cou in that domain. But when 
the constitution of a State establishes a Supreme Court it 
by implication does make that declaration as clearly as if 
it had said it in express words, so far as it is not interfered 
with by the superior power of the United States. The 
Supreme Court of a State does something more than make 
a scientific inquiry into a fact outside of and independent 
of it. It says with an authority that no one denies except 

State is able to invoke an ex 











when a citizen of another 


ceptional jurisd n that thus the law is and shall be 
Whether it be said to make or to declare the law, it deals 
with the law the State with equal authority however its 


function may be described 


After suggesting that Mr. Justice Story was 
probably wrong in urging in Swift v. Tyson that 
§34 of the Judiciary Act of 1789 refers only to 
statutes when it speaks of the “laws” of the states 
governing in trials at common law in the federal 
courts, the learned Justice thus concluded his argu- 


ment on the principal question 





But this question is deeper than that; it is a quest 
of the authority by which cert particular acts, here the 
grant of exclusive privileges in a railroad station, are gov 
erned. In my opinion the authority and only authority is 
the State, and if that be so, the idopted by the State 


as its own should utter the last word. I should leave Swtft 
v. Tyson undisturbed, as I licated in Kuhn v. Fairm 
Coal Co., but I would not allow to spread the assume 


dominion into new fields 


} 


The case was argued by Mr. N. P. Sims for 


the petitioner and by Mr. M. M. Logan for the 


respondent 


Federal Employer’s Liability Act — Dependent’s 
Action for Loss of Support—Release 
by Employee 
Under the Federal Employer’s Liability Act a valid 
release executed by an injured employee is a bar to an 
action brought by his admistratrix for the benefit of his 


widow and children after the employee’s death. 

Mellon v. Goodyear, Adv. Op. 625; Sup. Ct 
Rep. Vol. 48, p 54] 

Lewis Goodyear was employed in interstate 
commerce by the Director General of Railroads 
While so employed he sustained injuries from 


| ut vefore he died he 


which his death resulted, t | 

settled with his employer his claim for injury to 
his person and property, accepted an agreed amount 
and executed a general release 


After Goodyear’s death his widow, as adminis 
tratrix of his estate, brought an action for the 
benefit of herself and children. The employer 


pleaded the release as a bar to the action. The 
plaintiff replied that the action brought was sepa 
rate, and one which the deceased could not release, 
and that the release was therefore no bar. At the 
first trial of the action in a Kansas court the jury 
were instructed that neither party to a_ settlement 
would be permitted to deny it, if it had been en 
tered into in good faith for good consideration. On 


appeal from a judgment for the defendant the Su 


preme Court of Kansas held the instruction errone- 
ous and reversed the decision. At the second 
trial, in conformity with the view of the State Su 
preme Court, the jury were told in substance that 
two rights of action resulted from the injury in 


question: one to the employee for suffering and 





loyee 


ployee’s parents ; 














this generally approved 
the repeated 
~] - . 

eclarations by this 
consequences to both employees 
ul llow the adoption of the « 





s¢ 


loss, and one to his representative 
for the benefit of his wife and chi 
release by the employee could not 
the latter action. 


The second trial under this instruc 





lren 


ner: 


for the administratrix 


Kansas Supreme Court affirmed. 
tiorar! was granted by the Supreme Cou 
reversed the state court decision in 
livered by Mr. Justice McReynolds 
_ He first quoted at length from the provis 
ot the act in question and the amend 
The parts of these essential here a 


ry common carrier by rail 
shall be liable 
person suffering injury while he 
in such commerce, or, in case 
us or her personal r 
surviving widow or 

yee; and, if none, then 
and, if none, then of the nex 
for such injury 


right of action given 
shall survive to his « 

+ 7 } Py ? 
beneht of the surviving wid 
such employee, and, if 
and, if none, then 
such employee, but ij 
overy for the same 


was. then 


interpretation of the act in Michig 
v reeland where it had been held that 


1 


right to damages for loss o 
diminished earning power did 
the decision of that case the ame: 
quoted above, was added allowin 
the decedent’s personal action, 
cited also, emphasizing that the 
any right depended upon some 
the deceased employee. 
considerations 
ground the learned Justice then s 
Obviously, the settlement and rel 
harged any claim 
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e ( liability for damages consequent 
pon the received by Goodyear and his death. 
The ca s argued by Mr. Luther Burns for 
e peti by Merrrs. Edwin C. Branden- 
g and | F. McClure for the respondent 


Criminal Law—Prima Facie Evidence 


Proof of an illegal purchase of morphine is sufficient 
to sustain a conviction where it is shown that the defend- 


ant had no morphine prior to the alleged purchase but said 
some to an addict and thereafter did fur- 
nish it without the required revenue stamps, in view of the 
statutory provision that the absence of such stamps shall 
be prima facie evidence of violation of the act. 


he would furnish 


Ca i Stat dv. Op. 420; Sup. Ct. 
7. 279 
r \ . 373 
Phe c ere n this case was 
vhether t s sufficient proof to sustain the 
1( , the tioner, on the charge 
iat he illegally purchased 3.4 grains of morphine, 
yt in or f1 t riginal stamped package, within 
juri f the federal district court at 
ittle 
It t | is an attorney wont 
» defend s addicge » the use of narcotics. 
The ja cted that he had furnished nar- 
t the | ers. But the charge 
ere W gal sale, but an illegal purchase 
f morpl 
Ey é eged purchase in the form 
f direct te vas not adduced. But the Gov- 
nm ent 1 ipon the presumption created by 
itute e, as amended, makes unlawful 
e purcha e, etc., of opium, etc., except in or 
ym the tamped package, and the absence 
f stamps e prima facie evidence of a viola- 
of th 1 by the person in whose posses- 
yn same I ye Tound., 
Other ¢ ence admitted at the trial was that 
y ha time to time promised opiates to 
ye t for pay he had given or sent to 
em prepa s of morphine concealed in towels 
ked i ition of the drug. There was no 
etence towels bore the required stamps. 
Ss evide east tended to prove that Casey 
iS in pos n of the drug without stamps. 
\ ft uit court had affirmed a judgment 
co Supreme Court granted certiorari 


reatte idgment on the first count was affirmed 
livid ul he prevailing opinion being 
With respect 


» 
ILMES 
1e said: 


Seattle | 
the fac 
la 


1 
d 


ts of this case 
that the de 
t he had not 
id, furnish it, 
is strong, and it 
n had been called 
1 been made stronger 
But ffort of the defence did not stop at this 
d nothing to do with 
was wholly innocent of the offence 


ury believe 
tle, said tl 
rtl thereafter 
Seattle 


Caso! e ¢ suppose that if Mttentio 





presumption of the purchase of a 
by the possessor, there is a 
fact proved and the ulti- 
ate fact ned.” . . Furthermore there are pre- 
npt that a 1ot evidence in a proper sense but 
g s of the burden of proof. The 

ks of prima facie evidence but it means 


e upon the party found 


In pos 
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session to explain and justify it when accused of the crime 
that the statute creates. It is consistent with all 
the constitutional protections of accused men to throw on 
them the burden of proving facts peculiarly within their 
knowledge and hidden from discovery by the Government 

In dealing with a poison not commonly used except 
upon a doctor's prescription easily proved, or for a debauch 
only possible by a breach of law, it seems reasonable to 
call on a person possessing it in a form that warrants sus 


picion to show that he obtained it in a mode permitted by 
the law.—The petitioner cannot complain of the statute 
xcept as it affects him 


The learned Justice then carefully examined 
the suggestion that the conviction here resulted 
from inducement by the Government. He pointed 
out that even though the record was not made up 
with the question in mind, there was evidence that 
the Government's officers had acted properly, and 
suggested that the Court ought not to assume ig- 
norance of certain facts on the part of the jailers in 
order to convict them of a grave wrong. 

It was further suggested that the majority of 
the Court had not lost sight of the fact that the 
statute is a revenue measure, even more obviously 
than when United States v. Doremus was decided 

Mr. Justice McReynovps delivered a separate 
dissenting opinion in which he stated that the sug- 
gested rational connection between the fact proved 
and the ultimate fact presumed is imaginary. He 
expressed the view also that the presumption con- 
flicted with constitutional guaranties against arbi- 
trary conviction, and found it impossible to assent 
to the notion that every person in possession of 
the drug at the time the law became operative was 
a presumptive criminal in the absence of ability to 
give a satisfactory explanation of such possession 

Mr. Justice Branveis dissented on the ground 
that the conviction resulted from a conspiracy on 
the part of the Government to induce commission 
of the crime. In support of this view the evidence 
was analyzed in detail. 

Mr. Justice SANForD dissented also saying, 

I think that the case is not made out by the statutory 
provision as to prima facie evidence, and that the judg 
ment should be reversed. 

Mr. Justice But er delivered a dissenting opin- 
ion in which he urged that the purpose of the act 

as a tax measure should be considered in determ- 
ining the scope and affect of the presumption cre- 
ated by it. The precise issue involved was stated 
in these terms: 

Mere purchase or possession of morphine is not a 
crime. Congress has not attempted, and has no power, to 
make either an offense. The gist of accusation is purchase 
of 3.4 grains of morphine that was not in or taken from 
a stamped package when delivered to defendant. That is 
the corpus delicts, 

In elaboration of this view it was urged that 


the statute defines numerous offenses, some differ 
ent from and inconsistent with others; that the pre- 
sumption is created as to all the offenses defined 


. 
| 
‘o reason was seen for choosing one offense in- 
stead of another for application of the presumption. 
The argument was further developed in the follow- 
ing language: 

According to its words, the clause in question merely 
makes such absence “prima facie evidence of a violation 
of this section,” the clause following makes possession of 

‘riginal stamped package containing the drug by one 


an. OTigil 
ot registered, evidence of liability for a tax. Fairly con- 


< 1 both clauses have to do with tax liability. The 
first to the tax on the drug, and the second to the tax im- 
yosed on importers, dealers, physicians, etc That con 
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struction would be reasona ld n stretch the to the enactm«s the constru 
law against those accused of mes created by the common sens¢ 
section Finally the assertion was n 
And it is always to be rem¢ ed that this Act is nection between possession Ol 
he c trued as measure t | oa‘ ee . 2 
€ construed . = isure ec taxe 1 offense charg* d was too remote 
has no other legal existence [The tax is one cent i +h £ ERE RT t 3 
¢ 1 ; ; with ftundamental notions oO! fa 
ounce or fractional part thereot lefendant had 3 : 
. = - ‘ { nresur tion of} 
witnout a stamp on it He is not accused of f: t¢ our iaWw 1¢ presu pti n I 
pay a tax The unlawful pur 1 1 { | part of accust¢ persons 
by a fine of not more than $2,000 imprisonment o1 Mr. J ricE BUTLER concurré 
not more than five yea U. S. ( Pit. 2¢ Mr. Just McReEYNoLDs and Mi 
$705. The only ! ] penalti is that , 
malas Phe pl poseees a ind Mr. Justice McCREYNOLDs 1 
they aré calcula t } taxe It . . 
of the views of Mr. Justice But 
hard to continue s a taxing measure ; bas * 
in order to susta t Eage e federal law a Cast is argued DS i 
. - ; 1 1 1 nite 
police measure t nbat the a purpose ner and Dy Soncit Cx 
which Congress has no power to legislate—should not lead 1 States 


THE RESTATEMEN 


Plan Which Will Make Resta 
of Cases 
in General Restatement 


, 
By HERBERT | H 
{dz ) / i sonal and | il lic Re ations y Imert 7 / aw institut 
HE \merican Law Institute 1s engaged in _ lication of local annotations of thi 
restatement ot ul common law The aim 1s Such work is now in progress unde! 


the improvement of the law 

now passed since the work pegan 
of it have been described trom tin 
Journal, and the general nature 

now familiar to the profession r 
sought, the work must meet two 
must, in the first place, be a sot 
statement of existing rules of law 
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TS LOCALLY ANNOTATED 


of Law—Assistance from Bar Associations Necessary 


GooDRIK 


Five years have of the State Bai 
Various phases 
1e to time in this ¢jtation and summary under ea 
of the project 1S Restatement of the State authoritis 
» achieve the end The 
requirements. It , , : : 
and relevant constitutional pr 
ind and accurate 


That this test cated whether the local rule 
é nis test 
contrary to the law as express¢ 


Associations 


States Tersely stated, the plan 


reference includes court 


will be met seems clear to anyone who has followed het! 
a . ment, or whether the principik 
closely the progress of the work of restatement oP igen 
— ir PO ae * there is no local authority what 
[he efforts of the judge, practicing lawyer and ; “ ; 
- Such reference to local authoriti 


law teacher have combined in a 
to make this part of the work a s 

The second test of the work 
is the usefulness of the 
“Restatement,” in the everyday we 
and judge. Obviously a Restate 


no matter how accurate, will not 


to improve the law unless it can ! 
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rk of the lawyer ments of law. It does and must s 
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over a portion of a chosen subject, it is not to be 
concluded that the torm and language of expres- 
will be equally harmonious. ‘Lhe language 


Restatements has been worked out with 


>iUli 


great care. Extreme diligence has been exercised 
to avoid the contusion which ensues when a term 
is used in one sense in one place and another sense 

nother place Variety and color in style have 
been sacrificed. where necessary, to secure cleat 
ness and accuracy of expression rhe language 
used in judicial opinions varies greatly with the 
egal ability of the individual judge, his power of 
expressing himself clearly, and the time available 
to him to prepare an opinion. It is no fault that 


rifts of a Mitchell, a Shaw, 


every judge has not the g 
A carefully prepared local 


a Campbell or a Rufhn. 


annotation of a Restatement will take the state 
decisions, generally entirely sound in result, but 
frequently confusing in language, and fit them in 
their appropriate places. ‘The result is a better 
understanding of the local decisions Equally im 


portant, the way is open for improvement of the 
law through the reaffirmation of the results of 
s in language which may, in a pat 

instance, 


sound decision 
ticular be more carefully expressed 

Phe then, smooths the wa 
for the use of the Restatement. It shows at 
that in the majority of instances the local decisions 


local annotations, 


once 


and the Restatement are in perfect accord. It 
shows that in other instances there is agreement 
in substance, though language may vary. Thus it 


brings to light these comparatively few situations 
where there is a real difference in opinion. Here a 
court will have to decide for itself whether it will 
g its own law into line, or rest content with 
ts previous departure. In a surprisingly large 
number of questions there will be no local au 
thority on a point. There are many gaps in the 
case law of any state, gaps of which one is not 
conscious in citing authorities generally without 


‘ 


reference to any particular local law. In a state 


with as large a judicial history as Pennsylvania 
and in a subject as well worked out by decisions 
is Contract law, the Pennsylvania committee found 
many sections of the Restatement without local 
authority either for or against them. A local an 


notation which shows a proposition open in the 


state makes it possible for the lawyer to rely on 
the Restatement with a great deal of confidence 
With no binding authority against it, a propos! 
tion of law thoroughly considered and clearly 


stated by competent legal scholars should be ac 
cepted as correct without serious question. 
Local annotations bring to the lawyer's at- 
tention important points that have no place in a 
restatement of the law. Statutes have al- 
been mentioned. The Restatements 
sionally call attention to the existence of statutes 
which affect the common law rules, if the statutes 
a type found generally in the books in our 
The local annotation should do more. It 


genera! 
| ocCa~ 


are ol 


otates 


should call attention to all relevant statutes, cite 
them. and show what effect the statutes and its 
nter n have had on the common law rule 
expre in the Restatement. This is obviously 





f practical value: it can properly be 
y through a local annotation. 


A Michigan instance will serve as an illustra- 
t § this point. Section 12 of the Restatement 
Conflict of Laws reads: “The term ‘residence 
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is not always used in the sense of the domicile, 
and its meaning in a legal phrase must be deter- 
mined in each case.” There has been litigation in 
Michigan on the meaning of this term “residence” 
as it appears in the statutes, and cases defining its 
meaning involve questions of taxation, voting, stat- 
ute of limitations, divorce, attachment, exemptions, 
school privileges, recording mortgages, homestead 
and dower. The results of this litigation are all 
set out in the Michigan annotation under_this sec- 
tion in the Restatement. On the question of voting 
a section of the state constitution appeared, having 
to do with gain or loss of “residence” while in 
military or naval service, while attending school or 
college, while in an asylum or soldiers’ home. The 
court gave the section a strained construction and 
held that an old soldier could not acquire a resi- 
dence for voting purposes in a soldiers’ home 
This rule was corrected by constitutional amend- 
ment, but the student case remained uncovered. 
On that point the law has been left by the decisions 
in a very confused state. All of this is of no con- 
cern in a general restatement of Conflict of Laws. 
But it is highly useful and important to a Michigan 
lawyer who has occasion to advise a student con- 
cerning the location of his domicile, and where he 
may vote. The information is all available in the 
Michigan annotation of the Conflict of Laws Re- 
statement and readily found through use of either 
index or table of cases. Such a local annotation 
can thus make the Restatement more useful to the 
lawyer by calling his attention to his relevant local 
statutes and to collateral questions not covered by 
the Restatement, but highly important to him in 
local application of general rules. 

Assistance Necessary from Bar Associations 

If it may be taken as established that the value 
of the Restatement is increased when they are ac- 
companied by a local annotation, how is such local 
work to be brought into being? Such local work 
can best be done by local men who know their own 
digests, statute books, and at least the leading 
cases when they begin work. 

The project of local annotations of the Re- 
statements affords a fine opportunity for a local 
bar association, or a group of associations working 
together, to help their own members, and to as- 
sist in the common endeavor to improve the law. 
It is obvious that few Supreme Court judges or 
busy practicing lawyers have the time or opportu- 
nity to dig out their decisions and statutes to pre 
pare an annotation in any of the subjects of the 
law. But the task is one which demands legal 
ability, care and thought. It involves a very great 
deal more than distributing under various sections 
of the Restatement paragraphs clipped from a col- 
umn in a state digest. The work, to be done suc- 
cessfully, demands a careful analysis of the deci- 
sions and a study of both decisions and Restate 
ment. 

An ideal combination for such work is a law 
teacher from a local university law school aided by 
a committee of practicing lawyers and judges of 
recognized standing and ability, who will assist 


with cooperation and advice In nearly every 
state we now have a university with an excellent 
law school and a well trained faculty In some 


states there are several, so that the work can be 
divided among them. The law teacher is especially 
well equipped to do this sort of work. He is inter- 
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ested in studying law from the scientific standpoint. 
This kind of study, or something like it, he 1s 
anxious to do for its own sake whenever he has 
the chance. He needs the advice and suggestions 
of a committee from the practice and the bench. 
Such a committee can point out thin; 
miss, such as practical applications of points which 
he sees only in the abstract. ‘Together the law 


he may 





teacher and the assisting committee make an ideal 
combination. Their joint product, when com- 
pleted, should go out as that of the bar association 
or associations by whom they are appointed. 

To put such a plan into operation is a highly 
appropriate task for the various bar association 
committees, appointed to cooperate with the Amer- 
ican Law Institute. But the undertaking does take 
some time and some money, and cannot be per- 
formed as in the case of so many Bar Association 
committee tasks, by writing a perfunctory report 
on the eve of an association meeting. There is no 
doubt that in practically every state there may be 
found persons competent and willing to do the 
work, and committees who will be glad to co- 
operate. 

The financial side is perhaps a more difficult 
one. The labor of digging out decisions and 
statutes ought to be recognized with at least a 
modest honorarium. If the work be done by a law 
teacher it will not be required that he be paid in 
full for his time; some of it will be given because 
of interest in the work and the fact that such labor 
is part of his job. But he will be called upon for 
a great many extra hours of labor and ought to 
have some compensation. 

The only other item of expense is the printing 
and distribution of the Annotated Restatements. 
\ recital of the Michigan experience on this point 
may be of interest. A year ago the committee ap- 
pointed to cooperate with the American Law In- 
stitute recommended to the Michigan State Bar 
\ssociation the publication of a Michigan anno- 
tated edition of the Restatement on Conflict of 
Laws, and the distribution of such edition, when 
published, to all members of the Association. This 
recommendation the Association approved and 
adopted. The local material was prepared as far 
as the Restatement in Conflict of Laws was ready. 
This included tentative drafts numbers one, two 
and three, numbering 331 sections. The books 
were mailed to all members of the Michigan Asso- 
ciation early this summer. 





The American Law Institute allowed the Michi 
gan Bar Association the use of its type. The 
Michigan material was inserted in smaller type at 


the end of each section of the Restatement, and 
the whole repaged. The first three parts of Conflict 
of Laws appears as one volume of Restatement 


with local annotations, accompanied by an index 
and table of cases. The charge for the three Re- 
statements separately as sold by the Institute is 
$2.10. This covers expense of printing, postage 
$2.10. vers expel f printing, postag 
and handling. Two thousand copies of the volume 


containing the Michigan annotations were ordered, 
and the price for this quantity, including the local 





annotation material and tabl cases and index, 
was about $1.35 each. A paper box made up to 
fit the volume for mailing purposes about 
four cents The average postage was about 


twelve cents, making the cost per volume just a 
little over $1.50. When the remainder of the Re- 
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statement is completed by Professor Beale and his 
committee a second volume of annotations will be 
prepared. It will be a smaller book than the first, 
and the cost will be less. A Bar Association can 
publish an annotated Restatement, printed in 
uantities f more nd possibly less, than the 


e Restatement bought in the form of 


by individual members. 


cost of the San 
separate pamphlets 
There are at least three possible ways of 


financing the distribution of such an annotation 
1) The money may be advanced bv an association 
or interested individuals and paid back by book 
sales. Eventually the work will probably pay for 
itself. But it puts the bar association in the book 
business and is not likely to be popular with sec- 


retaries, who have a sufficiency of detail to attend 
Further, if the work is done as an 
association lertaking, the distribution of the 
product would seem equally an association affair 
in which all members should share. (2) In many 
states the work might be done for profit by a book 
is to be hoped it will not take this 
ute is} conducting a purely pro- 


1 ‘ 
to aiready, 


publisher It 


turn. The Instit 
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fessional undertaking to improve the law. The 
same non-commercial attitude should be carried 
over into the local phases of the work. (3) The 
printing and distribution may be done at associa- 
tion expense and copies sent every member. This 
was the method followed in Michigan. The work 
thus becomes a completely association undertaking 
in the benefits of which all members participate. 

State bar associations in a good sized number 
of states have already made progress in preparing 
local annotations of the Restatements. The Penn 
sylvania committee has gone far in both Contracts 
and Conflict of Laws. The New York committee 
will publish the very notable fesults of its work 
this fall. Illinois cases have been the subject of 
careful work which has been going on for several 
months. In Texas, Ohio, lowa, West Virginia and 
elsewhere beginnings, in some cases very substan- 
tial beginnings, have been made. These and other 
associations engaged in this work will do a good 
service for their own members. They will also 
help to realize the hopes entertained for the work 
of the Institute; the bringing of clearness and cer- 
tainty to our common law 
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By Henry PLAucHE Dart 


Member of the 


ILLIAM WIRT HOWE was born in Canan- 
Wy daigua, N. Y., November 24, 1833, of Vermont 

parents whose long American lineage carried 
back to the English ancestor from Warwickshire, who 
rrived in America in 1630. The boy’s youth was 
passed at his birthplace, receiving his early training at 
Canandaigua Academy, a classical school presided over 
by his father, whose life was dedicated to education. 
Under this guidance, he began Latin at eight and 
French at ten, and he retained an active interest in those 
studies to the end of his life. His propensity for the 
law was a maternal influence, as his mother’s line led 
through a family that had contributed many eminent 
lawyers to the bar of Vermont. The scholastic atmos- 


phere of his home, and the careful supervision of his 
early education were the foundation of his future career. 
inandaig | also its part in the formation of the 
oy s character It was a business and educational 
enter and the seat of the State and Federal courts 
Che judicial scene made a deep impression on the young 
student, who haunted the court rooms and recorded in 
is memory the habits and conduct of the notable 
iwyers who appeared in these places, among whom he 
particularly remembered Wm. H. Seward, Samuel 
Blatchford, John C. Spencer and Francis Granger. 
At seventeen, Howe entered Hamilton College, 
linton, N. Y., as a sophomore and devoted much at- 
tention to writing and public speaking in the Chi Psi 
Society. In his last year he began to study law under 
ofessor Dwight, but this was interrupted by the 
*M sting tr tion is the last of a series of brief 
Pre nts the Association. It is understood that a volume 


rse f preparation and may 


Ne ( € a 


New Orleans Bar 


close of his college career in 1853, under the necessity 
of self-support, and he went to St. Louis to serve for 
a time as private tutor in a family in that city. From 
this, he turned to journalism on the staff of the St. 
Louis Republican, continuing, however, his legal 
studies, and he was admitted to the bar of Missouri in 
1855. During his last years, Judge Howe recalled this 
important incident in his life and said: 

“I reverted naturally to the question of studying 
law. I had studied a year under Professor Dwight in 
Hamilton College. I had read some while I was in 
Mr. Bredell’s house and while I was working for the 
Republican. It had been at the suggestion of Mr 
Willis S. Williams (an old friend of my family) that 
I first went to St. Louis. He was a lawyer of consider- 
able ability and I had the use of his library. About 
March, 1855, I left the Republican and gave my entire 
time to reading law, and about June, 1855, I was ad 
mitted to the Bar of St. Louis.” 

Immediately ‘after his admission, he removed to 
New York City to take a clerical position in a law 
office under a guaranteed salary of $400 per annum 
and the hope of earning $200 more! During the next 
seven years he had firmly established his practice and 
in 1862 married Frances Gridley, whom he had met 
as a child of nine during his college career. This 
proved a congenial and helpful union that brought him 
a lifetime of happiness. In September, 1862, the law 
firm of Williard & Howe, 98 Broadway, was dissolved 
by the departure of its junior to the Seat of War in 
Mississippi. He had been appointed Lieutenant in the 
7th Khnsas Cavalry, commanded by his Hamilton class- 
mate, Col. A. S. Lee. Joining the regiment at Rienzi, 
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assigned to duty , (rleat n the office of Get 
! eral Bower, P1 Marshal General of Louisiana 
In the fall of L&64, 1 the se ice and 
established his fam t ( Orleans. Law partner 
ships followed, first, with A \ \tocha for two years, 
and then with ( a. B. K the latter a distin 
guished Confederate e1 ho had led a Louisiana 
regiment in Virginia throughout the war Che firm of 
Kelly & Howe was dissolved in 1867 to alk Howe 
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, as judge of the Criminal Court of New Orleans, and 
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Supreme Court of Loutsia ted | he Constitu 
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meet the Congr 1 its and policies ol 
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The Supreme Court of Louisiana as here reor- 
ganized was con ( f lzes, one of whom had 
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: was created upon the adoptio1 f the Louisiana Con 
stitution of 1864 Li plan of reconstruc 
tion. At that time a : ne-half 
of Louisiana was t ed orces 
All the judges of é u were 
Louisiana lawyet tl Y whor 
had sympathize v S y pre 
viously held a d I og y Howe 
had been an actual re ( ew Orleans for ot 
four years and his erience had not beet 
/ under conditions that 1 to faimil: e him 
) with the problems that 1 cupy the attention 
of the highest court o siana. This is reflected in 
the opinions writt ig the first eighteen 
months of his jud ) ew except s these 
; covered minor ci\ ses nal appeals. Und 
this handicap, er, that the first re 
; ported opinion of the tv vy Howe Chis 
situation did not continue, f nowledge of Frencl 
and Latin and | val 
results, and during é yf his term his a 
ity was recognize he was regarded as 
a judge whose instincts a1 irning could be relied on 
in all cases that not involve political office or the 
prevailing ideas of Re ctio1 
An interesting expe e that Howe used to men 
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Louisiana, and he was reappointed by Roosevelt in 
1904. He resigned in 1907 before the expiration of 
his second term. His acceptance and retention of this 
task was a surprise to his brethren, but he 
declared it was a contribution to his enjoyment of life 
The duties of this office did not interfere with his 


" 


general practice and he had besides the rare fortune 
to be served by assistants who were splendid lawyers 
and whose ability, strength and indefatigable industry 
greatly lightened the burdens of their chief. He was 
particularly fond of Rufus E. Foster, who was U. S$ 
\ssistant District Attorney at the close of Howe's 
service and who succeeded him in office. It is an in 
dication of the character of the men who served with 
Howe that Foster has risen by successive appointment 
and always with the acclamations of the bar of Louis- 
iana from District Attorney to U. S. District Judge 
and Judge of the Circuit Court of Appeals from the 
Sth Circuit 

We have shown that Judge Howe had the advan 
we of a thorough knowledge of the two legal systems 
he was a master besides of the Equity and Admiralty 
Practice and of State and Federal Criminal law. He 
was in short a great example of that disappearing 
genus of our tribe, the all-round lawyer, who, how- 
ever, knew the whole law as a specialist today knows 
all the depths and shallows of his specialty. He car- 
ried his Jearning modestly, he never tried to occupy 
the front seat, or to fill the whole stage; on the con- 
trary, he was deliberate in counsel, a patient listener 
and always parsimonious of words. He was not an 
orator,” but he was a good talker, whether before 


always 
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the court or in a public assembly, and the pleasure 
of the listener was heightened by a dry humor, an 
Attic salt that sweetened the discourse. This was not 
obstrusive, but rather the reaction of a very human and 
kindly soul. It was indeed a habit of his speech and 
its spontaneity never descended to personal sarcasm or 
bitter witticism. Perhaps the most striking character- 
istic of Judge Howe was his intellectual activity in 
fields usually left outside the laborious duties of his 
As early as 1868 he had begun to study 


profession. 
extraordinary genius, Francois 


the career of that 
Xavier Martin, an outstanding figure in the judicial 
and literary life of Louisiana in the period 1810-1847. 
Judge Howe used this early study for lecture purposes 
and eventually printed a notable and permanent review 
of the life of Judge Martin as an introduction to a 
new edition of the latter’s early History of Louisiana. 
To a somewhat later period belongs a Municipal His- 
tory of New Orleans, printed in the Johns Hopkins 
Series, which is at once a valuable source book and 
a model of what such things should be. Aside from 
work of this character, Judge Howe was constantly en- 
gaged in lectures before learned institutions. These 
papers on special topics created a body of literature 
that is both interesting and instructive. This work 
would make reputation for another man, but Judge 
Howe's title to remembrance does not rest on these 
ephemeral compositions. 

It was Howe’s conception of duty not only to busy 
himself at service of the character indicated, but to 
take part also in all the serious movements of his time. 
Thus in 1888 he revived the moribund Louisiana 
Historical Society and remained at the helm for sev- 
eral years. He. was a consistent Episcopalian and he 
served in all the lay stations of Christ Church in New 
Orleans. He was one of the organizers and first presi- 
dent of the Church Club of Louisiana. He was for 
years one of the Board of Administrators of the Char- 
ity Hospital of New Orleans. He took an earnest part 
in the creation of the First Municipal Service Com- 
mission of New Orleans and was for a while its presi- 
dent, giving time freely to the arduous duties of that 
task. He served as Treasurer of the University of 
Louisiana, and in 1902 was elected a Trustee of the 
Carnegie Institute of Washington, D. C. This incom- 
plete list only touches the surface, for Judge Howe 
seemed to have had an inexhaustible capacity for unsel- 
fish and unremunerative labor. 

Looking at his life work critically, his biographer 
must decide there was one cause that lay close to his 
heart. His studious mind had met this problem at the 
outset of his judicial labors in Louisiana and the result- 
ing studies of Comparative Jurisprudence grew into a 
mental passion, creating for posterity a restatement ot 
its problems that is really Judge Howe’s monument. 
In 1894, he delivered a course of lectures on the Storrs 
Foundation before the Law School of Yale University, 
on the Civil Law and Its Relations to the Law of Eng- 
land and America. These lectures were corrected and 
somewhat amplified in a book published in 1896 and in 
1905 he brought out a new and enlarged edition en- 
titled “Studies in the Civil Law and Its Relation to the 
Jurisprudence of England and America with reference 
to the law of our Insular Possessions.” This book is 
wholly admirable in scope, style and content. It is 
written out of the fullness of a mind fertilized by years 
with a comprehensive understanding 


of research, 
The author is equally at home in 


of all the systems. 


the learning of the Common and the Civil Law and the 


volume is not only good literature for general reading 
but a law book of authority and value. 

His work at Yale in 1894 was immediately fol- 
lowed by that memorable address before the American 
Bar Association at Saratoga in 1895 on The Historical 
Relation of the Roman Law to the Law of England. 
This great essay is a very conclusive demonstration 
of his thesis, fortified by the proofs drawn from the 
sources of both systems. The completeness of this 
work and the scholarship of the author would have en- 
titled him to recognition as one of the leaders of the 
Bar, even though he had had no other claim on the 
suffrages of the Association. 

Judge Howe became a member of the American 
Bar Association immediately after its organization. He 
referred to the creation of the Association as the be- 
ginning of a new era in the history of the Bar of the 
United States. He was at all times and everywhere a 
missionary in its behalf and his elevation to the Presi- 
dency in 1897 was not only a tribute to the Association 
but a recognition of the place he had carved for himself 
at the bar of the nation. The election of Judge Howe 
will always stand out in the mind of the writer of this 
biography because it materially strengthened a reform 
movement then on foot in New Orleans to reorganize 
a dormant law association and clean house at the bar. 
While Judge Howe took no active part in this move- 
ment, he lent his counsel and advice to the men in 
charge and upon the reorganization in 1898, he served 
on the first Executive Committee of the Louisiana Bar 
Association. 

That Judge Howe was wholly absorbed by the 
great theme that was ta build his monument is evi- 
denced by his labors in the years that followed the 
first publication of his book. In 1899, he delivered a 
course of sixteen lectures on Comparative Jurisprud- 
ence before the Law School of the University of Penn- 
sylvania. In 1899-1900 he followed this with twenty- 
seven lectures on the same subject before the School of 
Comparative Jurisprudence and Diplomacy of Columbia 
University. In each of the years 1899-1900, he gave 
ten lectures on Roman Law before the same school with 
other lectures in 1899 on the Civil Law at the Law 
School of Boston University. In this year (1899) he 
also addressed the Indiana Bar Association, on July 
7th, on Legal Ethics and on July 12th, the Ohio Bar 
Association on the Development of Law and Juris- 
prudence in Spain and her Colonies, and at Buffalo, 
N. Y., on August 28th as Chairman of the Section on 
Legal Education of the American Bar Association he 
read a paper on his favorite subject, Comparative Juris- 
prudence. In 1900 the Law of Primitive People was 
read before the Georgia Bar Association on July 5th 
and on July 26th he appeared before the Texas Bar 
Association with an address on Roman and Civil Law 
in the Three Americas, and omitting other work of 
like nature we may close this feature of his activity in 
legal assemblies with the Doctrine of Obligations in the 
Civil Law delivered before the Maryland Bar Associa- 
tion in April, 1904. 

The work before Law Schools and Bar Associa- 
tions was interspersed with lectures or papers on his- 
torical, political and legal questions, among which we 
have space to note only the Law of American Pos- 
sessions before the American Social Science Conven- 
tion ‘held under the auspices of Columbia University at 
Washington, D. C., May 7, 1900, and the Report in 
1904 to the Executive Committee of the Carnegie Insti- 
tution on Classification of Work in Legal History and 








[Sills deat. 








is 
i- 
1¢ 
1¢ 


= o.5 


o 


oe rh I 


~~ 


yr - 


— 








WILLIAM Wirt Howe: 


Comparative Jurisprudence. There was much other 
work of like character during the years 1894-1909 cov- 
zines, lectures and addresses 





ering papers in law mag 
fore public bodies and universities. Among these 
we may note specially Roman and Civil Law in Amer- 


ca, 11 Harvard Law Review (1903). The Community 
f Acquets and Gains, 12 Yale Law Journal (1903) 
and Law in the Louisiana Purchase in the same pub- 
lication (1904) and the Civil and the Common Law in 
he Louisiana ! ise on December 30, 1903. at the 
Celebration of t 
We might 
hausted the lab 
has been said t 
law, he said, was | 


Louisiana Purchase. 

long our story for we have not ex- 
»f this perfect craftsman, but enough 
licate Howe's concept of life. The 
th a science and an art, to be under- 


od by its students in the one instance and applied in 
he other not as mere mechanics but as jurists. He 
indicated that ecupation of a jurist had a substan- 
tial connection with Justinian’s definition of Justice— 


he constant and perpetual disposition to render every 
man his due, and I believe we can summarize his career 
s a conscientious and continuous effort to follow this 


ly axiom n the last pages of his great book, the 
Studies in Civil Law, Judge Howe paused to reflect 
upon the career of the advocate. The judgment he 
there rendered be entered here, for he has success- 
fully appealed t sterity and is entitled to the judg- 
ent Of last res ; 
“No matter how successful a mere advocate may 


little better than that of 


‘ 


e, his reputation after all 


the actor who struts and frets his little hour upon the 


tage, and then is heard no more; or of the sweet singer, 
ke Malibran, whose voice could not be described even 
y those who had heard it, and whose fame for those 
vho never heard it rests in a tradition vague as moon- 
gh And after the death of the great lawyer when he 
ymes to be tried in the Egyptian fashion, to find what 
nanner of man he was, the question will be, not how 
nany verdicts did he gain by appeals to the meaner 


passions of a jury; not how many times did he suc- 


1 


sssfully wrench and twist the rules of law in such a 


vay as suited his client’s case; but, what was his in- 
uence in developing in fair and fruitful forms the 
risprudence of his country; what old abuse did he 
stroy, what new and needed reform did he con- 
ruct? Did he, like Tribonian, convert the laws of an 
mpire, which had been a wilderness, into a garden; 


the civil law in its natural 
ler as it flows from those two great commands of 
o God a love to man; did he, like Hardwicke, 
ecome the father of equity; did he, like Stowell, well- 
rh create for modern commercial nations the rules of 
lid he, like John Marshall, expound 
constitution of a great and new country; did he put 
results of his experience in a good book for the 
nefit of his successors in the profession? 
If any of these questions, or questions of a like 
nswered in favor of the lawyer, fame, 


e. ca 
honest fame, shall be decreed him.” 

[he portrait of Judge Howe accompanying this 
tch is taken from the painting in the Portrait Gal- 


ry of the Supreme Court of Louisiana. The pho- 
ier f | his task rather difficult chiefly owing 
lark background of the original, but there is 
in the photograph to indicate the general 
racteristics of the subject. In stature Judge 
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an inclination to minimize both characteristics. He did 
not stand up and step out but seemed rather to go for 
ward with a careful particular step, and one might 
well say this characteristic was the reaction of his 
mental habits. He approached every subject with a 
certain care and smoothness that indicated he knew the 
route and the place of exit. His argument suggested, 
rather than asserted, the conclusion. He was in this 
respect a dangerous opponent, for he travelled along 
so accurately, and with so much tact and resourceful 
ness, that as often as not, the only reply was to strike 
down his case ruthlessly for concurrence on one point, 
might lead to a burial in some pit of fact or law from 
which there was no escape. In conference or in as 
sociation on those other features of our common life 
as lawyers, all these characteristics took another shape 
Here he was direct, trustworthy and courteous. He 
literally laid his cards on the table and he was always 
open to conviction. These qualities begat their like, 
and no one ever sat in with Howe without feeling that 
he had bettered by the occasion. 

Nothing in Judge Howe’s physical characteristics 
gave promise of length of life. He followed none of 
the rules of health that in these days seem so essential 
to life and happiness. Save for annual vacations, he 
lived in his work. His tremendous mental activity 
glanced at in this sketch could, however, only have been 
produced by a sound body, and the accumulating years 
made no appreciable change in the latter and his mind 
stayed young and resilient unto the end. He outlived 
most of the men who started with him at the bar, and 
he would often say, and it was undeniable, he was the 
most contemporary of his younger contemporaries. At 
the close of his long and fruitful life, he could repeat 
his own eulogy on a colleague of his Supreme Court 
period. “He had in truth those things which the great 
poet tells us should accompany old age ‘as honor, love, 
obedience, troops of friends’ ”’—and we should add to 
this the wife of his youth and three children, who 
were with him at the closing scene. 
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ORMS OF INDIVIDUALITY, by E. Jordan 
1927. Indianapolis: Progress Publishing Co 
, ee 


Pp. ix, 169 $5./5 his book is evidence of the 


truly infinite range to which “idealism” may stretch the 


1 


meanings of words when unchecked by the “pragmatic” 
necessity of deciding disputes at once or determining 
upon plans of action The word “individuality” 1s 
made equivalent to “personality,” and_ personality 
equivalent to “a will,” and this is extended from the 
atom to the universe, including that speck, a human 
being. In fact, the human individual disappears as 
completely in a spiritualistic uniformity of ideas as it 
also disappears in Karl Marx’s idea of materialistic 
communism. In the one case “personality’’ becomes a 


universal principle of anything that can be looked upon 
as a “whole”? made up of “functional parts”; in the 
other case “matter”? becomes the universal principle be 
cause it also operates as a harmonious whole by the 


laws of physics 
1 


The impulse behind 
travagances is revolt against another intellectual 


of these intellectual ex 


extravagance, the extreme “individualism” of the 
Declaration of Independence, of the French Revolu 
tion and the American courts. It is felt by Jordan and 
Marx to be necessary to introduce a principle of 
“order” or “harmony,” instead of “conflict,” as the 
‘goal’ of the human individual, of society, and of the 








forces of nature \nd, behold, this principle of Order- 
hoped-for becomes either a universal principle of per- 
sonality or a universal principle of communism, and 
that particularly interesting person, a community of 
living bones, muscles, nerves, wants and ideas, which 
we call a “man.” is lost in either a mere “form of indi- 
viduality” or a “form of matter.” Jordan’s “man” 
comes forth an “institutionalized mind,” much as Karl 
Marx's “consciousness” comes forth as an output of 
the existing modes of production, distribution and pri 
vate property 


Chere is, indeed, an immense truth in both of these 





outcomes, and Jordan’s description of the “institution 
alized mind” is a notable contribution to the under- 
standing of social, economic and legal problems which 
require decision and plans of action. The book is well 


worth reading on this account alone 

It is when he converts this institutionalized mind 
into an “institution” itself, of the same “kind,” but 
different in “degree,” with a corporation, or a coopera- 
tive association, or a trade union, or a stock exchange, 
or the Federal Reserve “System,” or even that huge 
“person” the state, that we begin to wonder “where 
we are at.” Indeed, with him, the “highest degree” of 
personality seems to be the State, or possibly the umi- 
verse, while the institutionalized mind of man 1s a 
“lower degree” of personality, and on down to the atom 
with its lively internal electrons and protons which are 


Recent 


Books 


ilso personalities of still lower degree, and so on ad 
nfinitum by d 


[his surely is the suicide of “‘mar Jordan has 


egrees. 


to recognize that these personalities, or institutions, are 
ften very bad, corrupt, oppressive, disgusting. But 
his offers no difficulty, for is not the institutionalized 
mind of a man often as bad as the “institutional will’ 
of a corporation or a state? Yet it does offer difficulty 
Everything is not, in reality, a “principle of order” 
seeking “harmony,” but the hard fact is that many 
things look, even for Jordan, as they did for Marx, like 
a principle of disorder. 

[ take it, the solution of tl 
whether of idealism or materi 
communism, is to be found in 
be called such—of just ordinary Pragmatism. The 
essential idea of pragmatism is Purpose What do we 







expect or intend shall be the consequences of the acts, 
or the line of reasoning, or the instruments, or the in- 
stitutions, or even the words which we use, to all of 


which we give such diverse meanings \nd the mean 
ings themselves are the underlying purposes. The 
courts do personify corporations for certain purposes 
and the personification is not wholly a fiction, for it is 


the intellectual means of treating the corporation as a 
unit and classifying certain of its activities in order to 
attribute to concerted action certain rights, duties and 
liberties which originated long before corporations in 
the process of deciding disputes arising out of indi- 
vidual action. But, for other purposes the courts do 
not personify corporations, but they look inside and find 
good or bad individuals in control, or men, women and 
children working for a living, or persons who use the 
institution in harmony with, o1 ynflict with, tl 
general welfare and public purpose 

Whether this pragmatic personification by the 
courts and lawyers is necessary or could be avoided, I 


1€ 


do not know It is a metaphor, from on ‘int of 
view, perhaps required in this transitional period from 
individualism to corporationism Anvhow, there 15 a 


tendency to avoid personification of corporations when 


the courts take over from the customs of business, as 
. by-product of the necessity of deciding disputes, the 
concept of a “going concern.” A going concern is just 
what it is—not a personificatiot t a metaphor, but 
exactly the powerful, organized, concerted action of 
few or many “institutionalized minds,” doing some- 
thing and expecting to do something. It is It, not He 


nor She. It has, indeed, bundles of rights, duties and 
liberties attributed to it; it acts as a unit; it is a “whole,” 
made up of members and participants—but why call 
it a Person? Its “personality” is merely the future 
ends jointly intended. Why not say that it is just the 
joint expectation of profitable, lawful or unlawful 
ethical or unethical, transactions—which is really what 
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such pape \n example of infelicity of expression 
would be the impression created (p. 169) that an a 
( t dorser 1s always an irregular indorser 

very te s unhappily familiar with the uncan: 
accuracy shown by some students in finding and clit 

g to such misconceptions. Again, §251 is unfortunat 
in apparently defining an accommodation indorset 
one who receives no consideration for his signature 

eas it is obvious that he may. and no doubt 

quently does, receive direct compensation for assun 
his risk I I 


the statute is at fault in much the sa 
way makes the infelicity all the more unfortunate 





; 


Occasionally the author has a tendency to take 1 
too many matters simultaneously, or, akin to the fau 
as : 
) digress into matters not then in pe 


hus, whether the payee may be a holder in due cow 


is treated, nurabile dictu, in the chapter on alteration 
Or agai n the middle of his explanation of what su 
Dit Ss circumstances constitute “notice.” the author 


suddenly stops to examine whether the buver of paper 
merely promised to pay, or has partially paid 


and, if so, how much He thet 
umes with notice and only in a later chapter opens 


the subject of value. Errors of printing are rare and 


inimportant. The only mistake of any consequence, 

t seems, is on p. 117, where it is stated that among 

s which must be presented for acceptance are those 

payable elsewhere than at the residence or place of 

business of the “drawer.” Obviously “drawee” is meant 
; 


\nd the famous old case of Pato v. Reynolds appears 


as Plato \ Re ynolds. 

\ll these, however, are criticisms of detail. Nor 
can even they be found very often \ just review 
should end with the emphatic statement that here is 


00k W ch the teacher can safely and helpfully recon 
mend to his students, and which the practitioner will 
find stimulating and suggestive to a degree scarcely to 


be expected from its comparative brevity 
E. W. PUTTKAMMER 


thle Talk of John Selden. Newly edited for the 
Selden Society by the Right Hon. Sir Frederick 
Pollock. From a MS. hitherto uncollated belong- 
ing to the Hon. Society of Lincoln’s Inn. Together 
with an Account of Selden and His Work by the 
late Sir Edward Fry, reprinted by permission from 
the Dictionary of National Biography. 1927. Lon 
don: Quaritch. Pp. xxiv, 189 

The best life of Seiden is that by Sir Edward 
Fry in the Dictionary of National Biography, repub 
lished by There is a 
useful monograph on the literature of Table Tall 
e in Columbia University Studies. Selden’s 
Table Talk is one of the best in this kind, and it 
common sense of a great lawyer and 


permission in this volume. 


scholar and elder contemporary of Milton’s youtl 
accessible to those who cannot extract it from his 
re technical works His sayings were ike 
yy his secretary, Richard Milward ( 
sures us that he always gives the sense and usua 
the words), and printed in 1689. Later editi 
are discussed in the introduction to this volum¢ 
which is printed from a manuscript that came int 
the possession of the Society in 1909. The man 
script was copied for private use, presumably a few 
years before the publication of the first edition 
The most interesting of the twelve notable 
unigue readings of this manuscript enumerated by 
the present editor is in the famous sentence about 
which runs here “Make the standard for 
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the measure we call a foot to be the Chancellor’s 
foot.” 

Many of Selden’s sayings relate to details of 
contemporary or older English history or to tech- 
nical points of English and ecclesiastical law. But 
quite a number of more general interest are as og 
tinent today as when he framed them. He had z 
legal mind, which, for good or evil, is not always he 
possession of justices of the United States Supreme 
Court, and his shrewd logic makes short work of 
the vagaries of sentimentalists and muddle-headed 
utopians. 

“3ly If once wee come to leave y* outloose as 
to pretend conscience against Law; who knows 
what inconvenyency may follow: for thus, suppose 
an Anabaptist comes and takes my horse: I sue him 
he tells me; he did according to his conscience ; his 
conscience tells him all things are common amg** 
the Saints, z 

“If once wee grant [we may recede] from con- 
tracts upon any inconvenyence may afterwards 
happen wee shall have noe bargain keept.” 

“If y® prysoner should ask the Judge whether 
he would be content to be hanged were he in his 
Case, he would answer noe; then says y* prysone? 
doe as you would be done to; neither of y™ must 
doe as private men, but y* Judge must doe by him 
as they have publickly Agreed: y*t is, both Judge 
and prysoner have consented to A Law y*t if either 
of y™ steall they shall be hanged.’ 

“This is the Jugling trick of parity, they would 
nave nobody above them, but they doe not tell you 
they would have nobody under them.” 

“The king cann doe no wrong, that is, no 
process cann bee granted against him. . . His 
Confessor will not tell him hee cann doe no wrong.’ 

Sometimes his humor verges on cynicism 
But yet methinks to kisse their hands after their 
lips; as some doe; is like little boys; yt aft" they 
have eate y*® apple fall to y* pairing out of Love 
they have to y* apple.” 

“The house of Comons is called y* Lower house 
in Twenty Acts of parliam*. but what are Twenty 
Acts of parliament (among* ffrends).” 

“This is y® Epitome of all y® contracts in y* 
world betwixt man & man, betwixt Prince and sub- 
ject, they keep them as long as they like them and 
noe longer 

“They talke (but blasphemiously enough) y 
holy Ghost is president a their Generall Councills ; 
when y* truth is y* odde man is still y* holy Ghost.” 

“Tis not Jugling that is to bee blam’d, but 
much Jugling, for the world cannott bee govern'’d 
without it. All yot Rhetorick & all yot Elencks in 
Logick come wt*in the Compass of Jugling.” 

‘A King is a thing men have made for their 
owne sakes for quietness sake.’ 

“Marriage is a —— thing, the ffroggs in 
Esop were extreame wise, they had a great mind to 
some water but they would not leape into the Well, 
because they could not gett out againe.” 

“Verse proves nothing but the quantity of 
syllables, they are not meant for logick.” 

" “Tis reason, a man that will have a wife should 
bee att the charge of all her Trinketts & pay all the 
scores she setts him on; hee that will keep a Mon- 
key tis fitt hee should pay for the glasses she 
breakes.” 

He has some excellent observations on interpre- 


a in 





tation which may still be commended not only to 
lawyers, but to popular writers and to philologians: 
“The Text served onely to guesse by. Wee must 
satisfye our selves fully out of the Authors that 
lived about those times.” 

“The Scripture may have more penees besides 
the Literall; because God understands all things att 
once. But a mans wryting has but one true sence; 
w*) is that w** the Author meant when he writ it.” 

“The ffathers ofttimes speake Oratoriously.” 
“The Hebraisms are kept . . . which is well 
enough soe long as Schollers have to doe w* it but 
when it comes a mong the Comon-people Lord 
what geare doe They make of it.” 

There are many other interesting sayings, some 
of them surprisingly liberal or anticipatory of mod 
ern thought, that do not require classification. 
Under Selfe Deniall he answers ascetic puritans al- 
most in the language of Milton’s Comus. The 
phrase, “noe liberty must be stood for,” seems to 
anticipate an Americanism. 

“Oracles ceas’d p*sently after Christ, as soone 
as no body beleived them,” anticipates Lecky; and 
“Pleasure is nothing else but the intermittence of 
pain,” anticipates Locke, or is a reminiscence of 
Plato. 

“The Law ag[ains]t Witches does not prove 
that there bee any, but it punishes the malice of 
those people, that use such meanes to take away 
mens lives,” recalls both Hobbes and Plato. Preach- 
ers are not the only speakers who might profit by 
the admonition: “ffirst in yo’. sermons use yor. 
Logick & then yo". Rhetorick. Rhetorick without 
Logick is like a tree with leaves & blossomes, but 
no roote.” 

But I cannot excerpt all the good things, and I 
have perhaps given enough to show why so many 
thoughtful critics from Dr. Johnson to our own day 
have commended this book. 

University of Chicago. 


PAUL SHOREY. 

The Legal Status Of « Lori ultural Ci »peration, by 
Edwin G. Nourse. The Institute of Economic Series 
1927, New York: The MacMillan Company. Pp. 543 
The Legal Status of Agricultural Co- operation, by 
Edwin G. Nourse, is in itself an example of co- opera 
tive marketing. Though replete with valuable informa- 
tion and containing an accurate account of the Ameri 
can co-operative movement, it lacks in clarity and di- 
rection. It bears the impress of a book whose passages 
have been submitted to many critics and whose author 
has attempted to meet the demands and criticisms 
of all. That this submission was made and this 
advice taken is admitted in the introduction. This 
being the fact, the book has the defects of every 
patchwork production. It is much like a statute 
which has been submitted to a legislative committee 
and whose author has thought it necessary to incor- 
porate the suggestions of all and to strike out that 
vhich has failed to meet with approval, or the re 
port of a committee which has been written by its 
chairman but has been passed around to be crit 
icized and has been modified so as to satisfy all ob 
jectors. There is, :n fact, in the whole book but one 
chap ter which seeks to express the convictions of 
he author himself, and that is the final chapter or 
mclusion. Even this chapter lacks lucidity of 
thought Like the agricultural utterances of our 
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( real con lhe raising of crops must be done by the individual 
Unity of operation is only necessary and feasible 
The pur f the book is stated to be “to an when the marketing of the product is involved, but 
the econot ideas and purposes which seek just as the corporation was necessary to ordinary 
ression through co-operative organization and business and the law merchant was necessary to 
iscertain 1 t degree legislatures and courts’ establishing a system of law which could control 
e comprel | these aspirations and thought it money transactions, so the law of co-operation is 
er prudent fe to give them recognition in necessary to the farmer.” 
ute and « iw.” Of course, the transparent “Co-operation,” the author says in conclusion, 
se of all tl rganizations is to make money “is simply a special manner of organizing industry 
as met s concerned, it is an attempt to in large units for the purpose of securing the great- 
btain for the farmers and producers of agricultural est possible efficiency in operation.” He justifies co 
ducts the t and distributing mechanisms’ operation in the fact that it has been the means 
h the combinations of other industries provide, of establishing better methods of production and 
vell as tl portunity to control the market. has brought about an improvement of storage, re- 
ut] that two general results are de- duction of waste, and economy in packing costs, 
1) A em of production and distribu transportation, insurance and credit. He also con- 
f fart I ts more economical and efficient tends it has improved the quality of the production 
present thods provide, and (2) A more in a great many cases. 
tab! f control of the system and the He seems, however, to concede that the charge 
nefits of it ration.” The farmer finds him of special legislation may be made, and also to 
\luctive process which to be recognize the danger of monopoly; yet, none the 
nt det iriety and frequently a size of less, he approves. 
ital and ent in excess of the carrying So, too, do the politicians, as is evidenced by 
icity of m a a labor special the platforms of both the political parties. So, also, 
ition quit tside the scope of the individual does the Supreme Court of the United States, which 
person! e has been dissatisfied with the in the recent case of Liberty Warehouse Company v. 
es chars the services rendered by non Burley Tobacco Growers Co-operative Marketing As- 
yperative anks, insurance companies and _ sociation, 48 Supreme Court Reporter, 291, has even 
servic ies. He has become impressed gone so far as to sustain the validity of a statute 
1 the f reaping profits through co which makes it a criminal offense to break a pooling 
rative marketing. “Why,” he says, “should I contract. Whether the public as a whole will ulti 
ort sevet il livestock buyers, scouring the mately approve, is another question. “Why,” some 
untry in ca h as I could not afford, each try will ask, “is a monopolistic pool created among 
to get a little more than his share of the busi- mine owners and manufacturers considered unlaw 
s than would economically occupy but one man? ful, when a pool of the necessaries of life is to be 
nce our sto ill be shipped from this station, considered, not only lawful, but a fit subject for gov- 
yway, is it not wisdom to appoint a single agent ernmental subsidies?” Evidently the statesmen of 
» will arra convenient shipping dates when America have not been impressed or know nothing 
will dri n our own stock and dispatch it to of the Chartist agitation in England which resulted 
irket witl minimum of effort and of time con- in the repeal of the Corn Laws and was the result of 
ed?” He, therefore, purposes to avoid unneces- a land owners’ monopoly. Why should a restraint 
equipment 1 solicitation of promotional activi of trade in food products be tolerated while a re- 
He desit to create units of organization straint of trade in all other commodities is forbid 
ge enoug vide bargaining skill and force den? 
at any rat res a selling organization which Anprew A. Bruci 
size and skil ill be commensurate with manu Northwestern University 
turing, ex ting or consumer buying agencies _ 
h which | t deal. He desires to stabilize . . . 
rho thor might have added—and he Leading Articles in Current 
res to create a monopoly and to have that . 
poly ed by the national government. Law Reviews 
These et the author and his co-workers California Law Review, July (Berkeley, Cal.) —Recent 
n t “The law merchant,” he says, Pleading Reforms in California, by J. P. McBaine; Usury in 
ng from 1 need of expediting and regulating California, (Concluded), by William Tristram Coffin ; Plans 
sO sior ercial activity might wa Modernized Incorporation Law, by Henry Winthrop 
i : ocnenlen an to 2 recog allantine , ; 
ee te at tx tie Guten ol sean Pgh 2 Low Quarterly Review, July ( Toronto, Can.)—Law Re 
nn ; ne Ba gg: Sate Rea: form by Professor Percy H. Winfield ; Matrimonium I[uris 
211Z¢ mic development, Gentium, by Professor P. E. Corbett; Recent Changes in Fam 
ng succes f steps in perfecting money and _ ily Law, by Professor Edward Jenks; French Criminal Pro 
* wn has developed into a rather de- cedure—I. by A. C. Wright: Vacarius as Glossator and 
; , es " Teacher, by Professor H. D. Hazeltine; The Use of the In 
s e: third il -_ junction in American Labor Controversies—II by Professor 
n in \ law may conserve the successful Felix Frankfurter and Nathan Greene 
eriments oO! Ilving business is to be found in Oregon Law Review, June (Eugene, Oregon )—Co-opera 
corpora hich was created in order to _ tion Between the Federal and State Governments, by James D 
ract the « tal of manv persons and to limit the 3arnett; The St. Pau! Railway Reorganization, by Rogers 
and tl ‘bility of stockholders and at the MacVeagh ; Interference with Contract Relations, by Charles 
‘ ; E. Carpenter; Carriage of Goods by Sea, by Arthur M. Geary 
time t e unity of management. Agricul American Journal of International Law, July (Washing 
howe loes not permit of these devices ton, D. C.)—The Three-Mile Limit, by Thomas Baty; Denial 
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AND NULLIFICATION 


these writers, if it be assumed that they are not merely 
fulminating against prohibition, are propounding an 
anti-constitutional doctrine beside which the views of 
the late Mr. Calhoun appear as mild and gentle as the 
summer breezes. 

Sovereignty, according to this school of political 
thought, reposes in “any considerable number of citi 
zens, Or in a group of citizens not necessarily in 
the majority but perhaps endowed with great determi 
nation or passion, or in “the average man,” at least i! 
he happens to be an Anglo-Saxon average man. It 
may be that these expressions do not attain the dignity 
of a political doctrine, but when a number of re 
spectable persons give public expression to the same 
idea, it may fairly be assumed to reflect an opinion 
which is not confined entirely to the actual writers 
If it be true then that such a doctrine is taking root 
among us, it should be recognized and faced without 
waiting for it to become more firmly entrenched. 

Respect for the modern spirit precludes the as- 
sumption that an idea is wrong because it seems rad- 
ical, or that it is necessarily fallacious merely because 
it was once discredited. It must be examined afresh, 
and must stand or fall in the light of a present day 
analysis. The new doctrine of nullification, apart from 
any historical consideration, rests upon fallacy and 
confusion of thought. 

One of its chief sources is the confusion of moral 
with legal rights, a failure to observe the boundary be- 
tween the field of ethics and the field of political sci- 
ence. As Mr. Windolph ably demonstrates, there is 
not necessarily a moral duty to obey all laws. History 
is full of instances where human progress would have 
been retarded had not someone had the moral courage 
and vision to defy a law that was immoral. It is also 
true that the statute books are full of laws so petty 
and detailed that they have no moral significance one 
way or the other, and it is practically impossible to 
avoid breaking some of them. The extreme moralists 
of the “dry” side have increased this confusion by 
their assumption that a statute of itself creates a moral 
law. The nullifiers base their claim upon the equally 
fallacious converse proposition, that a statute which is 
unsupported by a moral law is not even a legal law 
If the opponents of prohibition were content with de- 
nying the moral sanction of the prohibition laws, and 
asserting their moral right to violate them, they might 
be right or wrong in fact, but at any rate they would 
not be guilty of confusing law and morals. They 
partake of the same fallacy that is indulged in by their 
extreme opponents when they leave this ground and 
say that because they can conscientiously break the 
law, and because enough of them break it, it is not the 
law. The word law is used in many different senses, 
but one cannot shift his meaning in the middle of his 
argument, and that is just what he is doing’ when he 
says that a law is not law if it is a bad one or an 
unpopular one. 

Closely related to the confusion of law with mor 
ils is the confusion between the actual law and the law 
as it ought to be. The failure to make these distinc- 
tions goes back to the Eighteenth Century conception of 
“natural law,” the product of a period when law, 
philosophy and theology were strangely mingled in the 
minds of the philosophers. The fiction that a Court, 
even in a case that has never arisen before, is not mak- 
ing law but is discovering and stating what the law al- 
ways was, shows the enduring influence of the doctrine. 
Another legacy of it remains in the theory that law- 
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makers should as far as possible seek to define and give 
force to existing rules of conduct rather than to manu- 
facture laws out of whole cloth. The common law had 
its roots in customs, and many of our statutes are 
codifications of common law, or efforts to give legal 
sanction to rules already developed outside the legisla- 
tive field. There is little doubt that this type of stat- 
ute generally works better and enforces itself more 
easily than the type that represents invented law, and 
there is little doubt that as a matter of policy, legisla- 
tive bodies would do well to bear this in mind. Of 
the various reasons why prohibition may have been 
unwise, this theory provides what seems the strongest. 

It is quite another matter to say that when an 
act has been placed on the statute books it is not a 
valid law. No legal distinction can be made between 
laws which codify the common law and laws which su- 
persede it, between wise laws and foolish laws, or be- 
tween popular and unpopular laws. What lawyer 
would take these distinctions into account in advising 
his client of his legal rights? 

The extreme natural law doctrine was never able 
to meet the test of practical application. It was a doc- 
trine of philosophers rather than of statesmen, and a 
manifestation of the peculiar spirit of the century in 
which it flourished. It could not survive the coming 
of a more matter-of-fact and analytical age. Mr. Burt 
with his “sense of law” is merely reverting to an ob- 
solete philosophy which, while it conferred some in- 
cidental benefits, would, if taken too literally, have 
impeded progress. 

To return to the question of sovereignty, the thesis 
of the nullifiers seems to be that the people are sov- 
ereign, therefore laws which are opposed by the people 
are not valid. The premise is correct. “We, the 
people of the United States,” in the words of the Pre- 
amble, adopted the Constitution, and we the people 
can amend it or revoke it. The fallacy is in the con- 
clusion. The means of exercising our sovereignty and 
expressing our will are provided in the constitution 
itself. We can, in our sovereign power, throw over- 
board the entire system of registering our opinions by 
ballot if we so desire. Until we do so, the machinery 
of political expression provided in the Constitution is 
as much a result of our will as is any substantive law. 

The modern nullification challenges the whole 
basis of free government, the exercise of popular sov- 
ereignty by ballot. Its proposition that the will of the 
people is superior to statute necessarily involves the 
assumption without proof of a state of the public 
mind which is contrary to the will of the people as 
expressed through the regular political channels. Per- 
haps its advocates contend, as Mr. Windolph says, 
that in some cases “the machinery of representation 
has failed to function properly,” but can they show that 
some other kind of machinery would function more 
reliably? Can they show that the will of the people 
can be more accurately determined by taking straw 
votes and by listening to gossip? Has there been any 
public demand that elections should be conducted by 
tabloid newspapers instead of at the regular polling 
places? Even if the nullifiers could show that some 
other system was better, they would have still to show 
that the will of the people wanted the better system. 
Until they can show these things, they rather beg the 
question when they speak of the will of the people as 
opposed to the law of the land at all. 

The theory that widespread public disregard of a 
law impairs its legal validity, when carried to its logical 


conclusion, becomes a palpable absurdity. If the en- 
forceability of a law is a criterion, not merely of its 
moral sanction or of its wisdom, but of its status as a 
law, there need only be enough violations in order to 
wipe it out. Under this doctrine, campaigns of or- 
ganized disobedience would become an ordinary means 
of political action. A single person who should refuse 
to pay his taxes would be a lawbreaker, but if a large 
body of public opinion—though not large enough to 
effect a change in the law—should oppose the collec- 
tion of taxes, the tax laws would cease to exist. 

If a few people perjure themselves on the witness 
stand they are criminals, but if this evil grows to the 
point where most witnesses lie, it will become perfectly 
proper to do so, since the law against perjury will have 
been nullified. At some time during the process it may 
be doubtful whether the liars are sufficiently abundant 
to be transformed from criminals into nullifiers; then 
a few more will join their ranks, and all will be guilt- 
less. Statistics of crime will be the only reliable meas- 
ure of what crimes there are; those that are sufficiently 
popular will no longer be crimes. Why are not the 
election laws “nullified” in some of the wards of Phila- 
delphia, or the laws against homicide “nullified” in a 
certain suburb of Chicago, with just as respectable a 
flavor of pseudo-political philosophy as accompanies 
the “nullification” of the prohibition laws? 

It is true that the will of the people is imperfectly 
registered and imperfectly carried out, but to adopt the 
doctrine of nullification would mean to abandon the 
whole structure of government by the franchise of the 
people. “Hard cases make bad law,” and it seems 
that hard laws make bad political doctrine 


How Each Member Can Help 


On the last page of this issue of the Journal is printed 
the regular application blank for membership in the Ameri- 


can Bar Association. 


It is for the convenience of members interested in the 
growth and progress of the organization of which they are 


a part and who are willing to help increase its membership. 


They can do this with no trouble whatever to them- 
selves. It will probably not take over ten minutes of the 


time of any member. 


All he has to do is to secure the signature of one of 
his fellow lawyers whom he knows to be qualified for 
membership, have the applicant attach his cheque for dues 
as explained in the application blank, sign his own name 
as indorser of the application, and then send it to the office 
of the Secretary of the Association, Room 119, The Rookery 


Building, 208 S. La Salle St., Chicago, Il. 


The machinery of the Association does the rest. 
Members are urged to assist the general campaign for 


increasing the membership by this kind of personal action. 
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INFORMATION FOR PROSPECTIVE LAW STUDENTS 


By H. E. STonE 


Men, 


HE following article was prepared by H. E. Stone, 
Dean of Men, West Virginia University, Mor- 
gantown, W. Va., and was revised by Dean Roscoe 
Pound of Harvard and Dean John H. Wigmore of 
Northwestern University. Mention of it in an edi- 
torial in the JouRNAL brought forth such manifestations 
of interest in the subject that it was deemed advisable 

















to reprint it in full 
1 In t SS f law there are many kinds of 
h a] £ iny types i! d 
2. The r who pleads cases in court must be able 
express | thoughts clearly and forcefully. 
iong subjects that are of special value to the 
prospective law student are: English, Public Speaking, Eco- 
mics, Latin, Civics, United States History, and English 
History Ext ence seems to have shown that mathe- 
atics and il logic have a distinct value by way of 
general prel y training,” comments Dean Pound 
4. Off lawyers draw up wills, contracts and other 
egal papers y are consulted also in the settling of 
tates, in rea ate transactions, and in transactions in- 
ving cor eorganizations and corporate mortgages. 
5. Att ecialize in ommercial law, patent law, 
eal estate lav rporation law bank ng law, the bond busi- 
ss, et 
6 The s ssful lawyer mus’ be a deep student as 
ell as a n 
7. A thr year course in a law school preceded by a 
lege ial preparation required for success 
lav 
8. Mar r lawyers are engaged in the insurance 
re i sta Some are employed in banks and 
s Pound adds: “Many great industrial 
porations the head them men who started in 
e legal prof n, and from being legal advisers to such 
erprises sidents there It is also noteworthy 
t a grea awyers be ne in time presidents of 
anks and t mpanies 
\ rae g of the lawye ids to fit him for polli- 
e al tics. “The pre sadinee of the United 
States have, with few exceptions, been either lawyers or 
Idiers or bot adds Dean Pound 
10. T wyer spends part of his time in reading stat- 
ites, lecisions, and reports of law cases. He also spends 
uw h time cons iltation with clients, in writing pleadings 
briefs and in arguments to judge and jury. “Nowadays 
spends a great part of his time in advising as to the 
uct of | $s and industrial enterprises, and in plan- 
ng organizations and re-organizations,” adds Dean Pound 
11. Leg g is of value all forms of business 
vitie 
12. Very { now read law in the office of a practicing 
Att e at a good law school is recommended 
rhe pr pal degre¢ en by American law schools 
s i iB Laws (I B.). An additional year 
: quired at the best law sc for the degree of Master 
aws (I \ and a sé¢ d ional year in residence 
r the degree of Doctor of Juri di cal Science (S.J.D.) 
_ if Among the univer s at which there are first 
‘lass law s ols are the f | wing Harvard University, 
‘orthwestern University, University of Pennsylvania, Co- 


Reserve Uni- 


Yale University, Western 
iversity of Chi icago, 


é . rsity of Michigan, Un 
niversity of Pittsburgh, Cornell University, Syracuse Uni- 
ersity, West Virginia University, University of Virginia. 
lumbia, Pittsburgh, Northwestern and 
1 Re sity admit to their law schools only 
s¢ who have graduated from a four years’ college course. 

reqt ur years of law study from those 
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West Virginia University 


who have been only three years at college,” adds Dean Wig 
more. 

16. Few fortunes are made in the practice of the law 
Dean Wigmore suggests that this statement be changed to 
read: “Few fortunes are made by lawyers; none in the 
regular practice of the law.” 

17. Two years of college work are required for en- 
trance to the College of Law of West Virginia University 
This is the requirement of the American Bar Association 
to satisfy its Class A standard. Students are urged to com 
plete at least three years of work in the College of Arts and 
Sciences before entering the College of Law, thus placing 
themselves in a position to take advantage of the combined 
six year course which leads to both arts and law degrees 

18. Students who do not offer two years of Latin for 
entrance to the freshman class of the College of Arts and 
Sciences of West Virginia University must satisfy this re- 
quirement during the period of pre-legal study. 

19. The following should be of special interest to all 
who desire to practice law in West Virginia: 

All persons seeking admission to the West Virginia bar, 
except those who hold the degree of Bachelor of Laws from 
West Virginia University, are required to take and pass the 
State bar examination 

The bar examinations are held in Charleston, commen- 
cing on the second Wednesday of March and of September. 

An order made and entered by the Supreme Court of 
Appeals on September 16, 1924, contains the following pro 
vision: 

“Until otherwise provided it is ordered, under Chapter 
119, Section 1 of the Code, as follows: 

“1. Persons applying, on and after July 1, 1928, for 
license to practice law in this state under the provisions of 
Section 1, of Chapter 119 of the Code, must satisfy the fol 
lowing requirements as to period of study and degree of 
preparation: 

“(1) A preliminary academic education equivalent to at 
least two years of study in a college. 

“(2) Three years of diligent law study as a resident 
student in a law school certified by the Association of Ameri- 
can Law Schools as complying with the following standards: 

“(a) It shall require its students to pursue a course of 
three years duration if they devote substantially all of their 
working time to their studies and a longer course, equivalent 
in the number of working hours, if they devote only part of 
their working time to their studies. 

“(b) It shall provide an adequate library, available for 
the use of the students. 

“(c) It shall have among its teachers a sufficient num- 
ber giving their entire time to the school to insure actual 
personal acquaintance and influence with the whole student 
body 

“Graduation from such a school shall be evidenced by a 
certificate to the State Board of Law Examiners by the head 
of the school at which such study was pursued, showing in 
detail all the work done.” 

20. An examination of some of the leading legal peri 
odicals will be helpful to any young man who is interested 
in gaining an idea of the profession of law. Among the legal 
journals read by progressive lawyers are: The American 
Bar Association Journal, Chicago; Harvard Law Review, 
Cambridge, Mass.; Yale Law Journal, New Haven, Conn.; 
Columbia Law Review, New York; Illinois Law Review, 
Chicago; Wisconsin Law Review, Madison, Wis.; Boston 
University Law Review, Boston, Mass.; Michigan Law Re 
view, Ann Arbor, Mich. ; Virginia Law Quarterly, Char 
lottesville; West Virginia Law Quarterly, Morgantown; 
a of Am. Inst. of Criminal Law, Chicago, III. 

Concerning the law Sir William Blackstone said: “It 
employs in its theory the noblest faculties of the soul and 
exerts in its practice the cardinal virtues of. the heart.” 

22. Edmund Burke referred to law as “a science which 
does more to quicken and invigorate the understanding than 
all the other kinds of learning put together.” 

23. “No man can ever be a truly great lawyer who is 
not in every sense an honest man,” said George Sharswood 
“A lawyer without the most sterling integrity may shine for 


553 








ee 

















554 \MERICAN rAR ASSOCIATION JOURNAI 
awhile with meteoric splendor, but, depend on it, his brief powerfully They are a part of the general culture of any 
career will go out in darkness.” lawyer 
24. Abraham Lincoln said Resolve to be honest at 27 Among the great names in | t 
all events. If in your judgment u cannot be an honest’ prospective law student we ; a 
lawyer, resolve to be honest without being a lawyer. Choose Grotius, Coke, Littleto kstone, | M ( Mar 
some other occupation rather thai ne in the choosing of shall, Kent, Cooley, Storey, Sharsw i Thayer M r, 
which you do, in advance, consent to be a knave.” (Added Washburn, Wigmore, Pound, Taft and Root. Dean Pound's 
to leaflet by Dean Wigmore comment on this paragraph is given herewith in full “Of 
25. “Many a practicing | ! the prime of life w English judges I should pick out Lord Coke and Lord Mans 
master in a few weeks the pr { and details of a con field as preeminently those of whom one might well know 
plex subject in science or art tra ‘rtation or manu something before entering upon the study of law The 
f these men 





facturing, with an accuracy a! ensiveness whicl college student could find good biographies 
enables him to deal successfu vith the subject in Lord Campbell's Lives of the Chief Justices. Ot Ameri 
petitive argument,” says the lat iries W. Eliot in “Edu can judges the men who stand out are Kent, Marshal! 
cation and Efficiency Storey, Shaw, Gibson and Ruffin—all of them before the 

26. The young man who contemplates taking up the Civil War I suppose these are the classical names in 
study of law will profit by reading some good book pre American judicature. Perhaps the names at stand out 
f ey and Chief 





pared especially for the help of young men seeking occupa most since the Civil War are those of Cool 
tional and educational information and guidance as to this Justice Doe of New Hampshire. Biographies of these men 
‘ere gar s “The can be found in the Green Bag which doubtless your students 


important profession \ good book of this type 
Young Man and the Law,” by the late Simeon E. Baldwi would find in the law school library. Of Continental jurists 















formerly President of the American Bar Association and you name only Grotius. I should be inclined to say Grotius 
for many years a professor in the iw School of Yale | Potihier and Savigny. You also have a list of law teachers 
versity. Dean Roscoe Pound adds “T would suggest that beginning with Blackstone, for Blackstone’s greatness is i 
the student who desires to read with a view to determining his lectures at Oxford (printed as his Commentaries) rathe: 
whether he is interested in the ess of law could d than in anything that he did upon the bench. I should be 
no better than read rd Campbell's Lives of the ¢ inclined to leave out Sharswood who is an interesting char 
cellors, and Lord Campbell's Lives of the Chief Just . acter, but not great as a judge or as a writer erhaps yout 
These books are as entertaining ; novels and l c list might include Langdell, es sall. I suppose 
the reader an excellent notio f the hardships in d you put in Chief Justice Mr. R as examples 
attaining high rank in the legal profession, and at sat of the best upon the bench and at the lay [ do not 
i if } } taste for law innot but interest ! know that one could have any quarre! with that suggestion 
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In Reply to Prof. Oliphant sid \ ay 
institute 1 he purpose wa ! \ 
Eprror, AMERICAN BAR ASSOCIATION JOURNAL: no definition of eatiawedlans aeee meemaatendl parce 
I cannot allow the misapprehensions likely to be caused can cove! 
by Professor Oliphant’s letter in the June number of your 4. Lhe act is earing oO 5 yal 
journal to go without contrad gaining power Y p : lose 
The effect of the uniform law therein discussed Is mis not pre vent anyw rma tech 
stated in the first paragraph Professor Oliphant’s letter ucaly S ent ¢ i in agree 
and perhaps the subsequent errors therein are due to this Pate tor duress, oppression or a yolicy 
circumstance The act doc not make “any release or! will be precisely the same it the form 
promise valid and enforceable if the writing prescribed it} wed as it ‘ : 
an additional expr statement that the signe S give . € case supposes agraph oi 
be legally bound It simply provides that in st a Cé Professor Ohphants fetter with retet t a release by 
lack of considerati s 1 yround for invalidating the an jured cr 6m considerat re ployment 
transaction. there is no difficulty in re gard to rat ind if tl 
In further contradicti ferences. which might rea agreement is invalid without the | ; ict it wil 
sonably be drawn from Professor Oliphant’s letter, I wot ré ) better if t act is passed 
say— lhe re are t a few states wv - tik 
1. The act is not only mine it is that of the Commis common-law eect of making ssary 
sioners on Uniform State Law Though I drafted the act ihis is also truce Engla v e of 
it was carefully considered by the commissioners and not woe ; rope under t I é 
without change adopted by then “ag sera s nota requisite for { f promises 
2. The draftsman and missi ers considered the ( - oie C a Migs . — 3 
legislation abolishing seals or minishing their effect, and . : VNerICa Se 
all possible reasons justifying such legislation The con we 2 he ger . Q A 
ference of commissioners is posed of able lawyers fror ee site . : - a t t I t 
every state of the Union, and few states were unrepresented tee eg Maek: me oe ee ree view Ol t 
at the two meetings when the act in question was under ke och " at run : t I al, now 
discussion. That “there are her] sound reasons of publi os iataba 
convenience” for the legislation with reference to seals, so Iuly 21. 1998 . STO 
inysterious that able lawyers from the states enacting it , p 
have no idea it they are, is a conclusion which I think 
few will be wil o accept. There are undoubtedly rea Collision of the “Green Section” 
sons why seals open to objection [The most serious ’ 
relate unquestion not to their effect in doing away with Eprrok, AMERICAN Bar AssociATION 
the necessity of considerat: but in precluding variations It has seemed to me that gnit shou 
of a sealed instrument wl! ire not themselves under seal be made of the courage, self-posses 7 fortitude t 
Seals, however, are objectionable from any standpoint, be- those passengers of the “Green” sect : ficial trair 
cause of the ease with which they can be added fraudulently at the time « 1 luly 
to instruments originall nsealed, and because of trouble- 29th, 1928. Th wer ‘ured 
some questions as te is a seal, and what amounts to. as those wi! ysteria, no loss of 
delivery of a sealed nent These objections are not self-possessior ! I told. Indeed 
applicable to the act recommended by the commissioners great heroism and helpfulness were displayed, and notwith- 
The act was not drafted with reference to the definitior standing the great shock they 1s e experienced, tl 
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A most able Judge 
of a high court 
recently said: 


‘I would find my work most difficult and laborious, to say nothing about 
the great waste of time, if I did not have quick and convenient access to 


AMERICAN LAW REPORTS ANNOTATED 


After making use of A. L. R. constantly in my work for a number of years, I am con- 
vinced that the expert briefs contained in the set present all the law on both sides of 
the question and it would be a waste of time and energy to make search beyond those 
brief 

MORAL: If you want to win your cases, brief them from the books the judges use 
in deciding them. 


BANCROFT-WHITNEY COMPANY 
San Francisco Los Angeles 











f their courage and strength of character 


ng circumstances \s for those who were 
injut wor are inadequate to express appreciation 
way they et their awful experiences. For one, I desire 
g } iation, and | am sure I| speak for all 
ull W first section, as well as for all who know 
t il 
FE. A. ArMsTR 
( i i General ( 
W 
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‘ nimutt c ex G HUTCHINS 
Florida 
arrang Sec 4 
< ut t 
the 





ia American Citizenship Committee =. inne le ‘ Or aoa “. d aol 
Active ) lowa 





col \n 
led , : ‘sine Iowa State Bar Association Meeting 
f the Flor Associatio1 The lowa State Bar Association held 
te t Miami, ts thirty-fourth annual meeting at 
x Cedar Rapids, lowa, June 2ist and 22nd 
lar ) ] 1928 
\ not tel The opening session commenced with 
uncil will probably meet an _ invocation by Reverend Robert 
1 Hotel at Miami Beach Little, of the First Presbyterian Church 
] | nade by the men of Cedar Rapids Honorable ( I 
‘rida bar to make this Clark then made a pleasing addr 
gz I sant and profitabl welcome on behalf of the Linn County 
g e Florida State Bar Association Bar Association The response was 
1 meet- made by Honorable Seth Thomas of 














to be held in Miam 


fixed its next regular annual 1 
i, on Marc 


16. 1929, and a lara 


numbe 


h 15 


r off 


the Fort Dodge bar. 
Mr. H. C. Horack, retiring president 





%~ the lowa State Bar Associat 
made the annual 
which was entitled “Supply and 1 
in the Legal Professiot 

[The annual banquet was held 
Shrine Temple, Thursday evening, Ju 
2ist. Mr. H. C. Horacl 
toastmaster and responses wet! i 
by Honorable John M. Grin 
T. G. Garfield, Dr. W \ R t and 
Honorable John Pur 1] Her ert } 
Hoffmann, of the Dubuqu yar 
singing. 

The association, during f the 
business meetings, made ; 
tion of $300 to the conference 
form State Laws 

1 he priucipal address of the meet £ 
was given by Honor 
Webb, of San Francisco, California, w 


presidential 











spoke on “The Genesis and Ach 
ment of the California Self-Gover g 
Bar.” In this address, Mr. Webb told 
of the new methods tried by the Cal 


fornia lawyers and their success id 
ministering their own disciplinary meas 
ures and framing their own rule f 
conduct. This topic is a timely o d 
it was heard with much interest 
lowa bar. 

One of the features of th eeting 


was the very important constructive 
legislative recommendations ma by 
the Committee on Law Re and 
adopted by the associat rhe t 





of the Committee on “ 
submitted by its ( I able 
F. F. Faville, Justic« Supreme 
Court of Iowa. 

Ihe officers of the associat elects 
at the meeting, who hold oft until 
June 1, 1929, are as follows H. A 
Evans, Sioux City, president n M 
Grimm, Cedar Rapids, vice-president 


A. J. Small, Des Moines, librarian; and 
1. R. McManus, Des Moines, secretary 
treasurer. 

The Linn County Bar Association 
furnished the visiting members, their 
families and friends, with delightful 
tertainment. Che 
entertained at t 


Cd, < 

at the home of Mrs. C. F. Clark They 
were again entertained at a luncheon at 
the Hotel Roosevelt, Friday noon The 
entertainment for the visiting members 
included a delightful auton e rid 
through the residential district Cedar 
Rapids 

Marshalltown, Iowa, was chosen as 
the place for the next meeting, which 


is to be held June 20th and 2ist, 1929 
J. R. McManus 


be Ti 





North Carolina 





North Carolina Bar’s Annual Meeting 





\lexander B Andrews f Raleigh 
was elected president of the North Caro 
lina Bar Associat at t ! g held 
m June 28, 29 and 30 at t Grove 
Park Inn, Asheville H. M. I 
Raleigh was re-elected secretar treas 
urer The following vice-presidents 
were chosen Chas. G. Rose f Fay 
etteville, Harry P. Grier ~ States 


ville, Horace S. Haworth of High Point 


Che following were named members of 
the executive committee Silas G. Ber 
nard of Asheville, W. D. Pruden of 


Edenton, W. S. O’B Robins Ir. of 
Charlotte The holdover members are 
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Kemp fattle o vu ; 
son McLean of Lumberton, I. M i] 
f Raleigh, with President A. B. Ar 
drews and Secretary H. M. I d 


exofficio members 


rhe meeting was opened wit " 
ocation by Dr. R. J. Bateman llowed 
»y the address of welcome by Ho 
Foster A. Sondley of the Asheville bar 
Judge E. Y. Webb of the [| S. District 
Court made the response President 
Mark W. Brown of Ashevill en de 
livered the presidential address. Other 


‘ 


tne program were by Josiah 
Marvel of Wilmington, Delaware, on the 
‘Rule Making Power of the Court” 
Silas H. Strawn of 
“American Bar Association”; Professor 
Edmond M. Morgan of tl 
Law School on “Rules of 


1 
speecnes on 


Chicago on the 





e Legal Profession.’ 

4 feature of the meeting 
school alumni luncheons held by the 
alumni of the State University, of Duke 
University and of Wake Forest College. 
The soci 








ial features in 
dance an reception by P 
Mrs. Brown at the Biltm 
Country Club and a motor 
Lure and luncheon given 
mil ty Bar Association 
Henry M. Lonpon 


pe 


¢ 
| 
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ymbe Cou 








Ohio 





Ohio Bar Association Convention 


the Ohio State Bar Association was 
at Cedar Point, July 5, 6, and 7, with an 
unusually large attendance and a program 
of important and lively discussions 

Probably the most important report to 
come before the convention was that of the 
criminal code revision committee, 
by Judge Thomas H. Darby, of Cir 
which has been at work for many months 
preparing a code, intended to meet 
lay conditions After several hours of 
discussion, the report was accepted by the 
association and the committee was author- 
ized to continue its work until the meeting 
f the Legislature next January. 

The committee on further revision 


the corporation code was authorized to 





readed 


innati, 


present 


i 
continue 
investigations and 
tions and business men interested in 


hearings on the matter, conduct 
confer with organiza 


phase of the law 
Extended discussion followed the ex 


by Hon. William L. H 








planation by art of 
11 F «tt | F cons + re ; 
Alliance of the salient features of 
posed bill to establish uniform inferior 
courts, controversy raging mostly about 
the proposal to give rural courts criminal 
jurisdiction over the entire county Th 
report was referred back to the mmittee 
for revision 
The proposal submitted by the com 


mittee on judicial administration and legal 
reform, providing for attorney fees in in- 
dustrial commission 
back to the committee to revise the 
of fees. The proposal by the same com- 
mittee to fix the right of recovery in grade 
crossing negligence l 
t 


cases, Was fre 


. 9 , lin 
caseS and providing 


that contributory negligence of motorists 
at grade crossings shall not defeat their 


recovery but shall work a diminution of 
damages, was also sent back to the com- 
mittee 
The so-called “ambulance ch: 
; 


submitted by the committee or 
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demeanor to soli 
wrongful 

stantial majority 
and bitter discussiot 
measure argued 
business directly 
tion violently denied 


measure) and that th 
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the 


for singling out 
injury claims wher 

kinds of business are 
Furthermore, t 
already have ample | 
matter, and to pass a 
members of the Bar 
on the entire prof« 
had many champions 
successful in thei 
association that the s 
injury business is 

and should be dealt 


ey 





The declaratory ju 


bill proposed by the 
approved. The 

the Probate code wa 
tinue its work and t 
on the various cl 
Addresses deli 
led that by Judge 
Washington, D. ( 


ivere 








and Estate Tax Procedure,” that of Ju 
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G f Clarksburg, We 
on ial Law,” and that 

Judge Floren A lle f ou wn S 
preme Court, on “The | g Power 
Law.” 

Mr. John A. Elden of Cle 
elected pres dent N iT 
executive committe s 
ings are Walter A. Rya 
W. J. Beckley f Ravenna 
Johnson of Iront succeedi 

Judge Robert H. Day was ch 
man of the judicial sect " 
E. Lindsey, of New |! 
elected secretary as 
county prosecut han 
elected head of the s 
and Ethel L. C ss 
of Cuyahoga count N 

J. L. W. Hen M 
ton were re-elect \ 
secretary and ex secretary resp¢ 
tively ot the : ” ] 
C/it La 


Wisconsin 


Wisconsin Celebrates Fiftieth 


Anniversary 
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Let American Law Reports 
Be Your Briefmaker 


‘HIS is the day of specialization 
and specialists in both profes- 
sional and business lines. 


So why make your own briefs 
when there 1s a specialist in the 
field whose charge is only 74% cents 
per brief—a lot less than it costs 
you to prepare your own. 


You may already have guessed that 
we refer to the American Law 
Reports which reports current 
cases of paramount importance 
and annotates them exhaustively. 





A request from you brings a free monograph on the 


subject “‘Quotient Verdicts” 


The Lawyers Co-operative Publishing Co. 


150 N St. 
Rochester, N. Y. - - : New York City 
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Cyclopedia of Federal Procedure 
Civil and Criminal | 


A complete treatise on Federal procedure 





practice, 


be published. 


for every procedural act. 


401 East Ohio Street 











Embodying the suggestions of hundreds of lawyers and judges, it is a practical work, 
designed by lawyers of experience to answer the concrete problems of federal | 


Always to date—A supplement will be published after every session of Congress. 
No new editions—published under our perpetual revision plan. 
of congress should be so radical as to render the treatment of any distinct 
branch of the subject obsolete, a revision of the particular volume affected will 


Complete forms prepared by the greatest expert on the preparation of legal docu- 
ments in the country, Clark A. Nichols, author of Nichols Annotated Forms—a form 


Order now and take advantage of prepublication guaranty of not to exceed 7 volumes. 


Price $10 per volume. 
Published by 


CALLAGHAN & COMPANY 


Since 1864 





If new enactments 


Chice <0, Illinois 











founding of the association and the part 
taken therein by many of the lawyers 
and judges prominent in Wisconsin his- 
tory. ‘Lhe address showed careful re- 
search and will be valuable in years to 
come as a reference for those interested 
in the beginnings of our organization, 
which has grown so rapidly in the past 
few years. 

Dr. Glenn Frank, president of the 
University of Wisconsin, addressed the 
convention upon the subject of “The 
Lawyer and Social Leadership.” He 
suggested, among other things, that the 
decline of the lawyer in popular leader- 
ship since the days of John Marshall 
has been due in no small measure to the 
fact that he has too often been slow to 
adjust his technique and outlook to 
changed demands; that, surrounded by 
burning social and industrial issues “he 
has too frequently busied himself with 
legal casuistries and the sterilities of 
precedent.” He deplored the tendency 
of modern times “to hobble” our repre- 
sentatives by such contrivances as the 
initiative, referendum, recall, etc., and 
suggested that it might be better to elect 
persons to represent us in political office 


who will think for us rather than like us. 


In closing he summed up his message 
as follows: 

1. The fact that we are now a big 
nation, instead of the little nation for 
which our government was designed, 
may force us into far-reaching adven- 
tures in political reforms and inventions. 

2. The fact we are now both an in- 
dustrial and agricultural nation, instead 
of the purely agricultural nation that 
we were when our government was 


created, may torce us into extensive 
political readjustments. 

3. The fact that political democracy, 
as now administered in America, is find- 
ing it harder and harder to draft its 
ablest men for leadership, may compel 
us to a wholesale reconsideration of the 
various theories and techniques of 
democracy, and convince us of the 
necessity of the invention of new polit- 
ical devices that will better serve to 
achieve the original objectives of de- 
mocracy. 

4. ‘lhe increasing recognition of the 
fact that the party system may fail ut- 
terly to give us popular government may 
lead us to suspect that the party system 
is obsolete and that the necessity of 
popular government may require the 
invention of substitute procedure. 

Prof. Edson R. Sunderland, of the 
Michigan Law School, spoke upon 
“Some Phases of Appellate Procedure.” 
He established the historical significance 
of the fact that a writ of error was orig- 
inally a new action in which the prin- 
cipal question considered was the con- 
duct of the judge in the trial of the case 
below. It was a proceeding against the 
judge. The only question was whether 
or not the judge had been guilty of 
error, not whether the judgment entered 
Was in accordance with justice, and the 
rights of the parties were largely lost 
sight of because of the limited scope of 
proceeding. Although by statute in 
many jurisdictions appeal has been sub- 
stituted for the writ of error, the law 
applicable to writ of error has been 
read into proceedings on appeal, and 
what is most needed is authority for the 


appellate court review the case 01 


both the facts and the law, not to de 
termine whether or not there was error 
but to determine what 


judgment would 
be just and in ac« e with the rights 
Of the parties under the law 

Silas H otrawn president of the 
American Bar Association an address 
entitled, “lhe Three Departments of 
Government,” reviewed the provisions 
of the federal constitution relating t 
the legislative, executive and judicial 
branches of government in order t 
clearly bring out the point that eacl 
of such departments, deriving its author 
ity from the same source, the constitu 
tion, all in equal degree represent th 
government and each within its ow! 
sphere is supreme and independent. “I: 
theory, the several departments are not 
only equal, but they are also exclusive,’ 
although in practice they cannot always 
function without any connection with 
or dependence upon each other, and 
is not always possible wholly to avoid 
conflict between them While ou 
scheme of government contemplates 
strict observance by the three depart 
ments of their respective duties an 
functions, it was designed that eac! 
should be a check upon the other. The 
Supreme Court has often held that un 
less otherwise provided or incidental t 
the powers conferred, the legislatur 
cannot exercise either executive or 
judicial power; the executive canno 
exercise either legislative or judicia 
power and the judicial cannot exercis 
either executive or legislative power. 

Mr. Strawn spoke particularly of th 
recent tendency of Congress to usur{ 
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H. Schweizer, La Crosse; 7th, Thoe. W. 
srazeau, Wisconsin Rapids; 8th, H. H 
Smith, New Richmond; 9th, Emerson 
Ela, Madison; 10th, Thos. H. Ryan, 
Appleton; 11th, Wm. M. Steele, Supe- 
ric 12th, Otto O6¢cestreich, Janesville; 
l Harvey J. 
1 “ben R. Minahan, Green Bay; 
15th, Herman Leicht, Madford; 16th, 
L. A. Pradt, Wausau; 17th, Clinton G 

ce, Mauston; 18th, T. L. Doyle, Fond 
lu Lac; 19th, Alexander Wiley, Chip- 
pewa Falls; 20th, Louis M Nelson, 
Marinette. 

Joshua L. Johns of Appleton was re 
elected chairman of the Membership 
Committee for a three-year term, and 
ex-Governor Francis E. McGovern, of 
Milwaukee, was re-elected chairman of 
the Committee on Amendment of the 
Law. 

On Thursday noon a luncheon was 
given at the Park Hotel in honor of 
the charter members of the association, 

tteen of whom are living, as follows 

L. W. Halsey, Milwaukee; Samuel D 
Hastings, Green Bay; Nils P. Haugan 
Madison: Moses Hooper, Oshkosh 
Frank M. Hoyt, Milwaukee; Burr W. 
lones, Madison; Geo. ( Markham 
Milwaukee; Glenway Maxon, Milwau 
kee; Geo. F. Merrill, Ashland; Patrick 
O’Meara, West Bend; James O'Neill, 
Neillsviile; John M. W. Pratt, Milwau- 
kee; L. E. Reed, Ripon; Geo. D. Van 
Dyke, Milwaukee; and W. W. Wight, 
Milwaukee. Twelve of the fifteen were 
present. Frank B. Gilbert, president of 
the Dane County Bar Association, was 
the toastmaster and Moses Hooper, 
ninety-three year old Nestor of the Wis 
consin bar; Frank M. Hoyt, of Milwau 
kee, and Burr W. Jones, of Madison 
were the speakers. 

rhe annual banquet was held in the 
Crystal Room of the Loraine Hotel, 
which was taxed to capacity by an at- 
tendance of nearly five hundred lawyers 
and their ladies. J. Adam Bede, ex- 
Congressman from Minnesota, and Silas 
H. Strawn, president of the American 
Bar Association, were the principal 
speakers. The banquet was well han- 
died. notwithstanding many more at- 
tended than were expected 

On Friday noon a luncheon was given 
at the Maple Bluff Golf Club in honor 
f the past presidents of the association 
Each one of the past presidents in at- 
tendance was called upon for remarks 
Hon. A. C. Hoppmann, one of the cir- 
uit judges of the Dane County Circuit, 
presided as toastmaster About two 
hundred were present at the luncheon 





Frame, Waukesha; 


Grtson G. GLASIER, 


Secretary 





Miscellaneous 





The El Paso County Bar Association, 
Colorado Springs, celebrated the 25th 
nniversary of its organization with a 
linner at the Antlers Hotel, Colorado 
Springs, on Saturday, June 2nd. 1928 
Karl C. Schuyler, Henry McAllister, 
Edward C. Stimson, Denver, delivered 
addresses, and letters were presented 
from Senator Charles S. Thomas and 
Henry C. Hall, lately Interstate Com- 
merce Commissioner, and Rush L. Hol- 
land, Washington. George M. Irwin, 
Colorado Springs, was  toastmaster. 
Several of the judges of the Supreme 


lin 
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Court and some of the more prominent 
lawyers of Colorado attended the dinner 

Henry W. Toll was chosen President 
of the Denver (Col.) Bar Association at 
its recent annual dinner. Hubert L 
Shattuck and Philip Hornbein were 
chosen First and Second Vice-Presi 
dents, respectively, and C. J. Munz and 
Hamlet J. Barry, Trustees. 


At the annual meeting and banquet 
of the Mahoning County (Ohio) Bar 
Association, the following officers were 
elected: F. Rollin Hahn, President; 
Frank O6cesch, Vice-President; Harry 
Rapport, Secretary; L. L. George 
lreasurer, and W. W. Zimmerman, J 
P. Huxley, Carl Armstrong, Ray L 
Thomas and Wallace Judd, on the 
board of trustees. 


The annual meeting of the Bar Asso 
ciation of Northern Chautauqua (N. Y.) 
was held on May 5th, and the following 
officers were chesen: Nelson J. Palmer 
President; Arthur B. Town (re-elected) 
Secretary and Treasurer; Nelson J 
Palmer, T. P. Heffernan, Wlliam 5S 
Stearns, Glenn W. Woodin and Joseph 
C. White, directors. 


Harry H. Kay, of Eldon, was elected 
President of the Fourteenth Judicial 
Circuit (Mo.) Bar Association, at its 
annual banquet in May. Other officers 
elected were as follows: A. J. Bolinger 
of Versailles, Vice-President; Scott 
Peters and Tom H. Antrobus, of Jef 
ferson City, re-elected, respectively 
Secretary and Treasurer 

Che Hattiesburg (Miss.) Bar Associa 
tion, at its annual meeting on April 9th 
elected the following officers: S J 
fravis, President; Earle I Wingo 
Vice-President; Ed J. Currie, Jr., Sec 
retary-Treasurer. D. T. Currie, F. M 
Morris and the three new officers con 
stitute the Executive Committee. 


At a regular meeting of the Chatta- 
nooga (Tenn.) Bar Association, recently 
held, I. G. Phillips was elected Presi- 
dent, John S. Fletcher, Vice-President, 
and S. T. Kefauver, Secretary-Treasurer 


At the annual election of officers of 
the Cincinnati (Ohio) Bar Association 
in April, Col. Edward Colston was 
made President of .the Association; Carl 
M. Jacobs, Jr., First Vice-President; 
Judge George E. Mills, Second Vice 
President; Murray M. Shoemaker 
Third Vice-President; W. A. Eggers, 
Fourth Vice-President, and Philip 
Hinkle, Treasurer. 


The Ninth District Bar Association 
(Minn.) at its recent annual meeting 
in New Ulm, elected the following off 
cers: Alfred W. Mueller, President and 
W. H. Dempsey. Vice-President, both 
of New Ulm; William R. Mitchell of 
Tracy (re-elected), Secretary-Treasurer 


Russell B. Thayer was named Presi 
dent of the Saginaw County (Mich.) 
Bar Association at its recent annual 
meeting. Willard J. Nash was elected 
to the Vice-Presidency, and William ( 
O'Keefe, Floyd A. Wilson and Stanley 
F. Quinn were elected directors 


The Shawnee County (Kan.) Bar As 
sociation, at its annual meeting 1 
March, elected David E. Palmer as 
President of the Association for the 
coming year. John J. Schenck was 
chosen First Vice-President and Judge 
George A. Kline, Second Vice-Presi- 
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J. Lempeneau was elected Sec- of the association, which was held Judicial Dstrict Bar Association 
the Association. Tuesday, May 1, 1928, in the baliroom (Minn.) on the evening of May 8th, at 
At the ninth annual meeting of th Hotel Allerton, Cleveland. Owatonna, the following officers were 
Tioga County (N. Y.) Bar Association Other officers elected are Harrison B. elected: President, H. J. Edison, Kas- 
the following were elected officers for McGraw, first vice-president; Charles son, Vice-I resident, H, M. Gallagher, 
the ensuing year President, Stephen E. Brock, second vice-president; Susan Waseca; Secretary, Charles N. Sayles 

. 5 ° cI . > ° ‘ “ 7 ‘ y 
M. Lounsberry: Vice-President, Addison M. Rebhan, third vice-president; D. J Faribault, and Treasurer, Otto J. Nel 
|. Robison: Secretary-Treasurer, Fred Needham, treasurer. Six new members son, Owatonna; E. H. Gipson, Member 
J. Davis, all of Owego. William G. of the executive committee were elected of the Board of Director 
Tu: , o mn ste ° > . : 
Ellis and Senator James S. Truman, of 45 follows: Ernest J. Bohn, R G. ¢ a 
Owego, were elected members of the rs se J on age sm 0 

7xecutive C ; » err, R. B. Newcomb and B. VD. Nicola 
Executive Committee. A Boag 1 oti f the Fifth Connection Wanted—California or 
At a recent meeting of the District At the annual meeting o ne . West Coast 

Lawyer with 19 years active practice, in- 

bankr and commer- 


Bar Association (Neb.) held at Nor cluding extensive ba 
folk, L yle E. Jackson was chosen aa SN cial work, desires location w vith established 
GENUINE SOLID 


President of the organization lawyer or firm, preferably Sacramento or 
W. J. Tigt ] I f a northern California; or Seattle; but will con- 

o Je ighe was elected President of B & sider other locations in California or West 
the Cascade County ( Mont ) Bar Asso- ronZe l ( oast. Member An erican an i State Bar 
“ae Associations Wife’s illness reason for 
ciation at that organization’s annual Nameplates & Tablets change. Best references, and Fraternal 


connections 


meeting in March. R. K. West was 

chosen Vice-President, and Phil G FOR THE PROFESSION A. M. Peterson, Coleraine, Minnesota 
Greenan, Secretary. Roy H. Glover was Distinctive — Impressive 
re-elected Treasurer LAST FOR ALL TIME 
NOT EXPENSIVE 


The Larimer County (C« ) Ba A 
sociation, at a meeting ently held, bed ae desined” for FREE SKETCH, BUYERS OF 
elected the following and speci reduced prices for limited Industrial Plants and Equipment 
Railroads and Railroad Equipment 


Hartman, of Fort Collin . ' ; ily ynd 
4 ity he 4 qT Iron and Steel in all of its forms 
S. Allen, Loveland, U. _S. BRONZE SIGN Gar ary Estimates, Appraisals or A ivice cheerfully 
! nished without t 


- men Chilton, Fort Collin ooatian \\ wb Ho Mang — ‘won City 7 f ronatinn snc aro 
reasurer. ne. 
Hon. Walter S. Harlan, Bin Island, (Chicnge), 1. 
was chosen President ¢ 
County (Kentucky) Bar 
at its meeting in March 
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was unanimously ected President. pale Grea. oe logue We advance all expenses and handle 
Other officers elected \ Zaly ' lines vo ruler; A a FES cases on contingent basis 

Bilby, Vice-President mas i MAKES 3 CARBON COME iD Lawyers and others cooperating with us 
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order. — money back 

if not satisfied, within 10 day ie Booklet re our services and activities 
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Court of Common Pleas of Cuyah 
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APPLICATION FOR MEMBERSHIP 


Association, 

St., Chicago, Ill 
ea eee for membership in the Association and certify the 
for three years last past a member in good standing of the 





State (or Sta 


I am a member of the following Associations of the Bar 
b) Iam White 0 Indian 0 Mongolian O Negre 

NAMI 

MAILING ADDRES: 


CITY 





4 Association 
July 1 and Septe mbe 


January 1 and March 


erican Bar Associat 
the Association This rey 
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papeceese TIT) seneenenener 


The FIRST FEDERAL FORM BOOK 
under the New Code ot Laws of the 
United States, which codifies and super- 


sedes the U. S. Revised Statutes. 


BENDER’S 
FEDERAL FORMS 


Ed 


ited by 


CHARLES L. SYLVESTER 


f New York. 


FOR ALL 


‘ Federal Practice and Procedure. 


The First Exclusive Form book refer 
ring to The New Code of Laws of the 
U. S., in effect 1927 (being the new title 
for the former U. S. Revised Statutes). 


Key references given to the proper sec- 
tions of the New U. S. Code (superseding 
the U. S. Revised Statutes), and also 
cross references to the Revised Statutes 
and Statutes at Large 

4 tion work, for use with the 
new S. Code (formerly Revised 
»tatutes ) 

Supplement 


Practice 


to any text book on Federal 


A book of forms complete in itself. 
FORMS, adapted for all needs and for 
all Branches of Federal Practice. 
Two royal octavo volumes, 
buckram, $20.00. 


PROVING AN AUTOMOBILE 
ACCIDENT CASE 


What To Ask and Why 


Specific questions to be asked and 
answered in 


EVERY Automobile Accident Trial 

















TRIAL OF 
AUTOMOBILE ACCIDENTS 


By LOUIS E. SCHWARTZ 
of the New York Bar, 

The ,book takes up, question by ques- 
tion, the testimony of every class of wit- 
ness usually called in an automobile acci 
dent trial. 


Alongside of each question there is a 
concise, yet accurate statement of the un 
derlying-reasons for asking such question 
and all the points of law (both adjective 
and substantive) involved, showing the 
effect of the answer from the point of 
view of both the plaintiff and the defend- 
ant. 

Every point has its citation of cases 
covering all jurisdictions in the United 
States. 

THIS book is the very first to reduce 
the study of the trial of an action to an 
exact formula, enabling you to ask the 
Right Question at the Right Time. 

With Forms 


One Volume, 
Price $10.00. 
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MATTHEW BENDER & COMPANY 


Incorporated 


109 State Street 
Albany, N. Y. 


296 Broadway 
New York City 





























THIS BOND IS ONLY 
A FORMALITY 


The reason usually given for asking or accepting 
personal sureties on any bond is that “it is only a formal- 
ity; no liability will ever arise under it.” 

That is an admission that if any claim were expected 
personal sureties would not suffice. Real protection 
would be wanted. 

In 1927 the National Surety Company paid over $7,- 
000,000.00 on Fidelity & Surety claims alone. This rep- 
resented about 48,000 separate claims. 

There is hardly a county in any State of the United 
States where the National did not pay a claim last year! 

The total paid by all surety companies on fidelity 
and surety claims alone last year amounted to over 
$40,000,000. 

No bond is a mere formality! Every bond carries a 
real liability. Are not your clients entitled to the real 
protection of a sound surety company? 

The National Surety Company is the World’s Larg- 
est Surety Company. It has the largest combined capital 
and surplus and an unequaled reputation for prompt and 
liberal settlement of losses, but its bonds cost no more 
than those of any other company. 


NATIONAL SURETY 
COMPANY 


115 Broadway New York City 


Capital $15,000,000.00 
The World’s Largest Surety Company! 
Agents Everywhere 



























































